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ACT:

U P. Sales Tax Act, 1948--Sections 4A, 5A and 48 and
Notification dated /January 29, 1985 and Decenber 26,
1985--Constitutional validity of Manufacturers of goods in
state--No liability to pay tax-Dealers selling goods inport-
ed fromoutside state---liable to pay tax-whether discrin-
natory, |egal and pernissible.

Constitution of India 1950--Articles 14, 19, 38, 39, 301
and 304-Sal es Tax Law -Manufacturers of goods in the state
exenpted from Sales Tax--Non-manufacturer  of sane. goods
importing goods and selling--Liable to sales tax--Wether
valid, legal and constitutional.

HEADNOTE

A comon question of |aw having arisen for determnation
in these petitions filed under Article 32 of the  Constitu-
tion, they are disposed of by a Conmon Judgment, though the
petitioners--dealers are different and carry on their - busi-
ness in different states and have chall enged the respective
provi sions of |law by which their cases are governed.

The petitioners in WP 803/88 carry on the business of
selling cinematographic Idms and other equipments |ike
proj ector, sound recording and reproduci ng equipnents, X-Ray
filns etc. in the State of U P. and in Delhi. The petition-
ers receive these goods fromtheir manufacturers outside the
State of U P. In UP. there is a single point levy of ' Sales
Tax.

The State of Utar Pradesh issued two notifications
under section 4A of the Uttar Pradesh Sales Tax Act —and
under Section 8(5) of the Central Sales Tax Act exenpting
new units of nanufacturers as defined in the Act in respect
of the various goods for different periods ranging from3 to
7 years, from paynent of Sales Tax. The petitioners by these
petitions challenge the constitutional validity of these
Notifications. They have al so chall enged the constitutiona
validity of section 4A of the Utar Pradesh Sales Tax Act
and sections 8(5) of the Central Sales Tax Act, and the
proceedi ngs taken by the Respondent under section 5A of
732
the said Act. The case of the petitioners is that they are
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discrimnated on account of these notifications as the
manuf acturers covered by these Notifications are entitled to
sell the articles manufactured by themw thout liability to
pay sales-tax while the manufacturers in other states and
non- manuf acturers of the same article selling the sane goods
in the State are liable to pay sales tax under the I|oca
Sales Tax Act as well as under the Central Sales Tax Act.
Their contention, therefore, is that they becane subject to
gross discrinmnation and their business was crippled. In
these premises the petitioners challenge the provisions as
ultra vires the constitution being violative of the provi-
sions of Articles 301 to 305 of part 1l of the Constitution
as also Articles 14 and 19 of the Constitution.

The Respondents counter the assertion of the petition-
ers. According to themthe contention put forward by the
petitioners ignores the basic features of the Constitution
and al so the fact that the concept of econom c unity may not
necessarily be the same as it was at the tinme of the Consti-
tution maki ng; the state which was technically and economi -
cally weak in 1950 cannot be allowed to remain in the sane
state of affairs. The state has to give subsidy and grant
exenpti ons/ concessions for the economnic devel opment of the
state to new industries. It was urged that if all the states
are econom cally strong or devel oped then only can economc
unity as a whol e be assured or strengthened.

Di sm ssing the petitions, this Court,
HELD: Sales Tax Laws in all the States provide for exenp-
tion.

Power to grant. exenption is-inherent in all taxing
Legi sl ations. Economic unity i-s a desired goal. Devel opnent
on parity is one of the commtnments of the Constitution
Directive Principles enshrined in Articles 38 and 39 nust be
har moni sed with econonic unity as well as econonic devel op-
nment of devel oped and under-devel oped area. [756H, 757A- B]

Taxes may sonetinme amount to restrictions but it is only
such taxes as directly and i medi ately restrict trade that
would fail within the m schief of (Art. 301. [740F]

See Atiabari Tea Co. Ltd. v. The State of Assam& Os.,
[1961] 1 SCR 809 and Autonpbile Transport (Rajasthan) Ltd.
v. The State of Rajasthan & Ors., [1963] 1 SCR 491
The taxes which do not directly and inmediately restrict or
733
interfere wth trade, comerce and intercourse throughout
the territory of India would therefore be excluded from the
anmbit of Art. 30 1 of the Constitution. It-has to be ~borne
in mnd that sales tax has only an indirect effect on trade
and comerce. [747F]

In the instant case, the general rate applicable to
locally made goods is the same as that on inported -goods.
Even supposing without adnitting that Sales Tax is  covered
by Art. 301 as a tax directly and i medi ately, hanpering the
free flow of trade, it does not followthat it fails wthin
the exenption of Art. 304 and it would be hit by Art. 30 1.
Still the general rate of tax which is to be compared under
Art. 304(a) 1is at par, and the sanme qua the locally nade
goods and the inported goods. [751G H

Concept of economic barrier nust be adopted in a dynamc
sense wi th changi ng conditions. Wat constitutes an econonic
barrier at one point of tine often ceased to be so at anoth-

er point of tinme. It will be wong to denude the people of
the state of the right to grant exenptions which flow from
the plenary powers of legislative heads in List IIl of the

7th Schedul e of the Constitution. [752A-B]
Basically the concept of equality enbodied in Articles
304(a) and 16 are the same. Article 14 enjoins upon the
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state to treat every person equal before the law while
Article 304(a) enjoins upon the state not to discrimnate
with respect to inposition of tax on inported goods and the
| ocal |y made goods. [ 753C]

It is not that with changing tines the nmeaning changes
but changing tines illustrate and illum nate the neaning of
the expressions wused. The connotation of the expressions
used takes its shape and colour in evolving dynam c situa-
tions. [757B-C

James v. Commonwealth of Australia, [1936] AC 578 at
613; Firm A T.B. Mehtab Majid & Co. v. State of Mdras &
Anr., [1963] 2 Suppl. SCR 435; A. Hajee Abdul Shakoor & Co.
v. State of Mdras, [1964] 8 SCR 217 at 225; State of Madras
v. N K Nataraja Midaliar, [1968] 3 SCR 829 at 847; Andhra
Sugars Ltd. & Anr. etcv. State of Andhra Pradesh & Os.,
[1968] 1 SCR 705; Bengal I'mmunity Co. Ltd. v. State of
Bi har, [1955] 2 SCR 603 at 754; State of Madhya Pradesh v.
Bhail al "Bhai & O's., [1964] 6 SCR 261 at 268-9; Rattan Lal &
Co. & Anr. v. The Assessing Authority & Anr., [1969] 2 SCR
544 at 557; India Cement & Ors. v. State of Andhra Pradesh &
Os., [1988] 1 SCC 743; Wston Electroniks & Anr. v. State
of Gujarat & Ors., [1988] 2 ScC
734
568 at 571; C. A F. Seeling Inc. v. Charles H Baldwin, 79
L.Ed. 2d 1033 at 1038; Snt. U jamBai v. State of UP.,
[1963] 1 SCR 778 at /851; Coffee Board, Bangalore v. Joint
Conmercial Tax Oficer, Madras & Anr., [1970] 3 SCR 147 at
156; V. Guruviah Naidu & Sons v. State of Tam'l Nadu & Anr.,
[1977] 1 SCR 1065 at 1070; Kathi® Raning Rawat v. The State
of Saurashtra, [1952] SCR 435; Kalyani Stores v. The State
of Oissa & Ors., [1966] 1 SCR 865; Bharat General & Tex-
tiles Industries Ltd. v. State of Maharashtra, 72 STC 354;
H Anraj v. CGovernnent of Tam | Nadu, [1986] 1 SCC 414; West
Bengal Hosiery Assn. & Ors. v. State of Bihar & Anr., [1988]
4 SCC 134; State of U P. & Ors.v. Babu Ram Upadhya, [1961]
2 SCR 679 at 702; State of Tam | Nadu, v. H nd Stone etc.,
[1981] 2 SCR 742 at 757; State of Mysore v. H  Sanjeevi ah,
[1967] 2 SCR 361; Kailash Nath & Anr. v. State of UP. &
Os., AIR 1957 SC 790 at 791; State of U P. & Ors. v. Renu-
sagar Power Co. & Ors., [1988] 4 SCC 59 at 100; M s Narinder
Chand HemRaj & Ors. v. Lt. CGovernor, Admnistrator, U T,
H machal Pradesh & Ors., [1971] 2 SCC 747 at 751 and Associ -
ated Tanners Vizianagram A.P.v.C. T.0Q, Vizianagram Andhra
Pradesh & Ors., [1986] 1 SCR 969, reffered to.

JUDGVENT:
ORI G NAL JURI SDICTION: Wit Petition No. 665 of 1988
(Under Article 32 of the Constitution of India).

Sanjay Parikh, ML. Sachdev, C. S. Vaidyanathan, S. R
Bhat, S.R Setia, S.C. Dhanda, H K Puri, Harish N ' Salve,
Rajiv Dutta, Anil Kumar and Sultan Singh for the Petition-
ers.

Raja Ram Agarwal, S.C. Manchanda, GL. Sanghi, A.S
Nanbi ar, Ashok K. Srivastava, R S. Rana, P.G Gokhale, B. R
Agarwal a, R B. Hathikhanawala, C M Nayar, P.K  Manohar,
P.N. Msra, M. Halida Khatoon and Sant hanam for the Re-
spondent s.

G L. Sanghi, Ms. Vrinda Grover, Mss Seita Vaidialingam
Kai | ash Vasudev and A.C. Gulathi for the Intervenor.

The Judgrment of the Court was delivered by

SABYASACH MUKHARJI, CJ. In these several wit peti-
tions, we are concerned with the question of harnonising the
power of different States in the Union of India to |legislate
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and/ or give

735

appropriate directions within the paraneters of the subjects
inlist Il of the 7th Schedul e of the Constitution with the
principle of economic unity envisaged in Part XlIl of the

Constitution of India. W are al so concerned with the provi-
sions of exenption, encouragenent/incentives given by dif-
ferent States to boost up or help econom ¢ growh and devel -
opnent in those States, and in so doing the attenpt of the
States to give preferential treatnent to the goods manufac-
tured or produced in those States. The question essentially
is the sane in all the matters but the question has to be
appreciated in the context of the provisions and the fact
situation of the different States involved in these wit
petitions. It would, therefore, be appropriate to first dea

with wit petition No. 803/88 (N ksin Marketing Associate &
Os. v. Union of India & Anr.) which is under article 32 of
the Constitution by four petitioners.

Petitioner No. 1 in W.P. No. 803/88 is a partnership
firmcarrying on business in New Delhi. Petitioner No. 2 is
its partner —and petitioner No.~3 i's another partnership
busi ness carrying on business at Kanpur in U P. consisting
of petitioner No. 4 and other partners. The petition chal-
| enges the constitutional validity of notification No. ST-
17558/ X-9(208)-1981 U.P. Act XV-48 order 85 dated 26th
Decenmber, 1985 issued by Uttar Pradesh Govt. u/s 4A of the
Uttar Pradesh Sales Tax Act, 1948. A prior notification No.
ST-11/604-X-9(208)-198 1 U. P. Act XV-48-Order 85 dt. 29th
January, 1985 was superseded by the aforesaid notification
dt. 26th Decenber, 1985. It also challenges the -constitu-
tional validity of notification No. ST-11/8202/X-9(208)-1981
i ssued by Uttar Pradesh Govt. u/s 8(5) of the Central Sales
Tax Act, 1956 which superseded a previous notification. It
al so chal l enges the constitutional validity of s. 4A of the
Uttar Pradesh Sales Tax Act, 1948 as substituted by U P. Act
22 of 1984 and also s. 8(5) of the Central Sales Tax Act,
1956 and consequentially all actions and proceedi ngs taken
by the respondent u/s 5A of the said Act. The respondents to
this application are the State of Utar Pradesh, the  Union
of India, and the Commi ssioner of Sales Tax, Uttar Pradesh.

It is stated that the petitioners carry on the business
of selling cinematographic filns and ot her equi pments 1ike
projectors, sound recording and reproducing equi pnment,
i ndustrial X-ray filns, graphic art filns, Photo filns etc.
inthe State of Utar Pradesh and in Del hi. The -petitioners
sell the goods upon receiving these fromthe manufacturers
fromoutside the State of U P. They are deal ers on behal f of
those manufacturers. The petitioners are deal ers of Hi ndu-
stan Photo Filns Mg. Co. Ltd., a Governnent of India under-
taking. In
736
U P. there is a single point levy of sales taX The State of
U P. had issued two notifications u/s 4A of the U P. Sales
Tax Act and u/s 8(5) of the Central Sales Tax Act exenpting
new units of nmanufacturers as defined in the Act in respect
of the various goods for different periods ranging from3 to
7 vyears as the case nmay be, from paynment of any sales tax.
These notifications are annexed and terns thereof are set
out in annexures A- 1 & B- 1 to the wit petition.

The notification dated 26th Decenber, 1985 stated, inter
alia:
"The Governor is pleased to direct that in
respect of any goods manufactured in an indus-
trial unit, which is a newunit as defined in
the aforesaid Act of 1948 established in the
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areas nmentioned in colum 2 of the Table given
bel ow, the date of starting production whereof
falls on or after the first day of Cctober
1982 but not later than 31st March, 1990, no
tax under the aforesaid Act of 1956 shall be
payable by the manufacturer thereof on the
turnover of sales on such goods for the period
specified in colum 3 against each, which
shal | be reckoned fromthe date of first sale
if such sale takes place not later than 6
nmonths fromthe date of starting production
subj ect to certain conditions nentioned."”

It is not necessary to set out the conditions. 1In the
annexure several districts have been nmentioned. In colum 2
cat egori es have been nade for exenption and have been divid-
ed in 2 categories, one in case of units with capital in-
vestment not exceeding 3 | akhs of rupees and another in
cases of the units wi th capital investnment exceeding 3 | akhs
of rupees. For one the period of exenptionis 5 years while
for the latter it is 7 years. Period of exenption various
from 3 to 7 years in different districts. Mre or |ess
simlar were the ternms of notification dated 29th January
1985.

The case of the petitioners is that they did not ini-
tially feel the adverse effects or discrimnation on account
of these notifications. Petitioners point. out that the
manuf acturers covered by the said notification are entitled
to sell the articles nmanufactured by themw thout liability
to pay sales tax while the manufacturers in other States and
non- manuf acturers of the same article selling the sane goods
in the State are liable to pay sales tax under the I|oca
Sales Tax Act as well as under the Central Sales Tax Act.
The petitioners found that they had becone liable to pay
sales tax on their sales at 12% + 10% surcharge
737
(13.2% under the U P. Sales Tax Act on photographic and
graphic arts material and @8% + 10% surcharge (8.8% on
nedical x-ray filns and chem cal's .and a m ni rumof 10% on
their inter-State turnover whereas the manufacturers in the
State of U P. and their dealers had no tax liability by
virtue of the exenption granted under the inmpugned notifica-
tions. Thus the petitioners contend that the goods sold by
them becane costlier by 8.8%to 13.2% depending on the item
sol d conpared to the goods of nanufacturers in the State  of
U.P. They had given a chart illustrating the position. They,
hence, contended that they becane subject to gross discrim-
nati on and their business was crippled and wanted to sustain
the said contention by referring to a chart showi ng gross
sal e prices of the products in diverse States. In the prem
ises the petitioners challenge these provisions as /ultra
vires of the Constitution of India, the rights guaranteed
under part XIll as al so under articles 14 & 19(1)(g) of the
Consti tution.

The question is, are these notifications valid, proper
and sustainable in the light of part Xl Il of the Constitu-
tion of India judged in the background of the said articles.
Appearing in support of the petition, M. Sanjay Parikh in
wit petitions Nos. 790,665 and 1939-40/88, M. C.S. Vaidy-
nathan and M. S.C. Dhanda in wit petition No. 761/88, M.
Harish N Salve for the petitioners in wit petition No.
803/88. Mss Seita Vaidialingam M. G L. Sanghi, Kailash
Vasudev for the intervenors. M. Raja Ram Agarwal, M. G L.
Sanghi and M. Nanbiar for the State of U P. and respondents
have made their el aborate subm ssions. These petitions have
been heard toget her
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Apart fromthe subm ssion that the provisions inpugned
violate articles 19(1)(g) and 14 of the Constitution, and
are in violation of the principles of natural justice, the
main challenge to these provisions by M. Salve was that
they violated the provisions of articles 301 to 305 of Part

X1l of the Constitution of India. The contention of the
petitioners was that, subject to other provisions of Part
X1, trade, commerce and intercourse throughout the terri-

tory of India was enjoined to be free. Article 302 of the
Constitution enpowers the Parlianent by law to i npose such
restrictions on the freedomof trade, comrerce or inter-
course between one State and another or within any part of
the territory of Indiaas may be required in the public
interest. Article 303 indicates the restrictions on the
| egi slative powers of the Union and the States with regard
to trade and conmerce, and stipulates that, notw thstanding
anything contained in article 302, neither Parliament nor
the legislature of the States shall have power to nmake any
law giving or authorising the giving of any preference to
one State
738
over another or making or authorising the making of any
di scrimnation between one State and another by virtue of
any entry relating to trade and comrerce in any list of the
7th Schedule. Sub-clause (2) of article 303 enjoins that
nothing in clause (1) shall prevent Parlianment from naking
any |l aw giving, or authorising the giving of, any preference
or making, or authorising the nmaking of, any discrimnnation
if it is declared by such law that it is necessary to do so
for the purpose of dealing with a situation arising from
scarcity of goods in any part of the territory of India.
Article 304 deals with restrictions ontrade, comerce and
i ntercourse anong States, which is as foll ows:
"304. Restrictions on trade, conmerce and
i nt ercourse anbng St ates. --
Notwi t hstanding anything in Article 301 or
Article 303, the Legislature of a State may by
I aw -
(a) inpose on goods inported from other States
or the Union territories any tax to which
sim | ar goods manufactured or produced in that
State are subject, so, however, as not to
discrimnate between goods so inported and
goods so manufactured or produced; and
(b) inpose such reasonable restrictions on the
freedom of trade, commerce or intercourse with
or within that State as may be required in the
public interest;
Provided that no Bill or anendnent for/ the
pur poses of clause (b) shall be introduced or
noved in the Legislature of a State  without
the previous sanction of the President.”

Article 305 saves certain existing |laws and | aws provi d-
ing for State nonopoli es.

Qur attention was drawn to the decision of this Court in
Atiabari Tea Co. Ltd. v. The State of Assam & Ors., [1961] 1
SCR 809. There this Court was concerned with the Assam
Taxation (on goods carried by Roads and Inland Waterways)
Act, 1954 whi ch was passed under entry 56 of list Il of the
7th Schedule to the Constitution. The appellants therein
contended that the Act had violated the freedom of trade
guaranteed by article 301 of the Constitution and as it was
not passed after obtaining the previous sanction of the
Presi dent as
739
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required by art. 304(b), it was ultra vires. The respondent
therein had urged that taxing | aws governed only by Part Xl
and not Part Xl Il (which contained articles 301 & 304) and
in the alternative that the provisions of Part Xl Il applied
only to such legislative entries in the 7th Schedule as
dealt specifically wth trade, conmrerce and intercourse.
Gaj endr agadkar, Wanchoo and Das CGupta, JJ. held that the Act
violated art. 301 and since it did not conply wth the
provisions of art. 304(b) it was ultra vires and void. On
the contrary, Chief Justice Sinha held that the Assam Act
did not contravene art. 301 and was not ultra vires. Accord-
ing to the learned Chief Justice, neither the one extreme
position that art. 301 included freedomfrom all taxation
nor the other that taxation was wholly outside the purview
of art. 301 was correct; and that the freedomconferred by
art. 301 did not nean freedomfromtaxation sinpliciter but
only fromthe erection of trade barriers, tariff walls and
i mposts~ which had a del eterious effect on the free flow of
trade, = comerce and intercourse. Justice Shah on the other
hand expressed the viewthat the Assam Act infringed the
guarantee of freedom of trade and commerce under art. 301
and as the Bill was not nmoved with the previous sanction of
the President as required by art. 304(b) nor was it validat-
ed by the assent of ‘the President under art. 255(c), it was
ultra vires and void.

In construing the provisions with which we are concerned
herein, in our opinion, it is instructive to renind our-
selves, as was said.in Janes v. Commonweal th of Australi a,
[19361 AC 578 at 613, that the relevant provision of the
Constitution has to be read not in vacuo but as occurring in
a single conplex instrunent -in which one” part nmay throw
light on another, and therefore, Gajendragadkar, J. as the
| earned Chief Justice then was, at p. 860 of the said re-
port, rightly in our opinion. posed the problemas foll ows:

"In construing Art. 301 we nmust, therefore,
have regard to thegeneral scheme  of our
Constitution as well as the particular provi-
sions in regard to taxing laws. The construc-
tion of Art. 301 should not be determined on a
purely academ ¢ or doctrinaire considerations;
in construing the said Article we nust adopt a
realistic approach and bear in nind the essen-
tial features of the separation of powers on
whi ch our Constitution rests. It is a federa
constitution which we are interpreting, and so
the inpact of Art. 30 1 nust be judged accord-
ingly. Besides, it is not irrelevant to remem
ber in this connection that the Article 23 are

construing inposes a constitutional linitation
on the power of
740

the Parliament and State Legislatures to |evy
taxes, and generally, but for such linmtation,
the power of taxation would be presunmed to, be
for public good and would not be subject to
judicial review or scrutiny. Thus considered
we think it would be reasonable and proper to
hold that restrictions freedomfromwhich is
guaranteed by Art. 301, would be such restric-
tions as directly and i medi ately restrict or
inpede the free flow or novenment of trade.
Taxes may and do anpunt to restrictions; but
it is only such taxes as directly and i medi-
ately restrict trade that would fall wthin
the purview of Art. 30 1. The argument that
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all taxes should be governed by Art. 301
whet her or not their inpact on trade is inme-
diate or nediate, direct or renote, adopts, in
our opinion, an extrenme approach which cannot
be upheld. If the said argument is accepted it
woul d nean, for instance, that even a |egisla-
tive enactnent prescribing the m nimum wages

to industrial enployees may fall wunder Part
XI'Il because in an econom ¢ sense an addition-
al wage bill may indirectly affect trade or

commerce. W are, therefore, satisfied that in
determining the limts of the width and anpli -
tude of the freedom guaranteed by Art. 301 a
rati onal and workable test to apply would be:
Does the inpugned restriction operate directly
or imredi ately on trade or its nmovenent?"

It is in that Iight we rust-exam ne the inmpugned provi-
sion. At is necessary to bear in mnd that taxes my and
sonetines’ do ampunt to restrictions but it is only such
taxes as directly and i mediately restrict trade that would
fall wthin the mschief of art: 301. M. Salve, however,
rightly remnded us that regulatory measures or neasures
i mposi ng conpensatory-taxes for using trading facilities do
not conme wthin the purview of restrictions contenplated
under art. 301. Here, it is necessary to refer to the deci-
sion of this Court in the Autonobile Transport (Rajasthan)
Ltd. v. The State of Rajasthan & Ors., [1963] 1 SCR 491
whi ch was a decision of a bench of this Court consisting of
7 | earned Judges, and was concerned w th the Rajasthan Mt or
Vehi cl es Taxation Act, 1951. Sub-section (1) of s. 4 of that
Act provided that no nmotor vehicle shall be used in any
public place or kept for use in Rajasthan unl'ess the owner
thereof had paid in respect of it, a tax at the appropriate
rate specified in the schedules tothat Act within the tinme
al l owed. The appellants therein were carrying on the ' busi-
ness of plying stage carriages in the State of Ajnmer. They
held permts and plied their buses on diverse routes. There
was one route which |ay
741
mainly in Ajmer State but it crossed narrow strips ~of the
territory of the State of Rajasthan. Another route, Ajnmer to
Ki shangarh, was substantially in the Aimer ~State, but a
third of it was in Rajasthan. Fornerly, there was an -agree-
nent between the Ajner State and the fornmer State of Kishan-
garh, by which neither State charged any tax or fees on
vehicles registered in Ajmer or Kishangarh. Later, ~ Kishan-
garh becane a part of Rajasthan. On the passing of the
Raj ast han Mot or Vehicles Taxation Act, 1951, and the promul -
gation of the rules made thereunder, the Mtor Vehicles
Taxation Oficer, Jaipur, demanded of the appell ants paynent
of the tax due on their notor vehicles for the period from
April 1, 1951 to March 31, 1954. The appellants chall enged
the legality of the demand on the grounds that s. 4 of the
Act read with the Schedul es constituted a direct and i nmedi -
ate restriction on the nmovenment of trade and comrerce with
and within Rajasthan inasnmuch as notor vehicles which car-
ri ed passenger and goods within or through Rajasthan had to
pay tax which inposed a pecuniary burden on conmercia
activity and was therefore hit by art. 301 of the Constitu-
tion and was not saved by Art. 304(b) inasnuch as the provi-
so to Art. 304(b) was not conplied with, nor was the Act
assented to by the President within the nmeaning of art. 255
of the Constitution. It was held by Das, Kapur, Sarkar and
Subba Rao, JJ. as the l|learned Judges then were, that the
Raj ast han Mot or Vehi cl es Taxation Act, 1951 did not violate
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the provisions of art. 301 of the Constitution of India and
that the taxes inposed under the Act were conpensatory or
regul atory taxes which did not hinder the freedomor trade,
conmerce and intercourse assured by that article. Das, Kapur
and Sarkar, JJ. held that the concept of freedom of trade,
commerce and intercourse postulated by art. 301 nust be
understood in the context of an ordinary society and as part
of a Constitution which envisaged a distribution of powers
between the States and the Union, and if so understood, the
concept nust recognise the need and legitinmcy of sone
degree of regulatory control, whether by the Union or the
States. M. Justice Subba Rao, as the |earned Chief Justice
then was, observed that the freedom declared under art. 30 1
referred to the right of free nmovenent of trade w thout any
obstructions by way of barriers, inter-State or intra-State,
or other inpedinents operating as such barriers; and the
sai d freedomwas not inpeded, but on the other hand, pronot-
ed, by regulations creating conditions for the free nmovenent
of trade, such as, police regulations, provisions for
servi ces, mai nt enance of roads, provision for aerodrones,
wharfs etec., with or without conpensation. Parlianment rmay be
law inpose restrictions, it was stated, on such freedom in
the public interest, and the States also, in exercise of
their |egislative power, nmay inpose simlar restrictions,
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subject to the proviso nentioned therein. Laws of taxation
were not outside the freedomenshrined either in Art. 19 or
301. M. Justice Hidayatullah, as thelearned Chief Justice
then was, and Raj agopal a Ayyangar and Midhol kar, JJ. held
that s. 4(1) of the Rajasthan Mtor Vehicles Taxation act,
195 1 offended art. 301 of the Constitution, and as resort
to the procedure prescribed by art. 304(b) was not taken it
was ultra vires the Constitution. The pith-and substance of
the Act was the levy of tax on notor vehicles in Rajasthan
or their use in that State irrespective of where the \vehi-
cles cane fromand not legislation in respect of inter-State
trade or conmerce. A tax which is made the condition prece-
dent of the right to enter upon and carry on business'is a
restriction on the right to carry on trade and conmrerce
within art. 30 1 of the Constitution. The tax |evied under
the Act was not truly a fair reconpense for wear and tear of
roads but a restriction which art. 30 1 forbade. The act was
not, in its true character, regulatory. In judging the
situation it would be instructive to bear in mnd the obser-
vations of M. Justice Das at p. 5 12 of the report, ~where
he observed that in evolving an integrated policy on this
subj ect our Constitution makers seemto have kept in mnd
three main considerations which may be broadly stated thus:
first, in the larger interests of India there nust be free
flow of trade, comrerce and intercourse, both inter-State
and intra-State; second, the regional interests must not be
ignored altogether; and third, there nust be a power of
intervention by the Union in any case of crisis to deal with
particul ar problens that may arise in any part of India. At
p. 523 of the report, it was reiterated that for the tax to
beconme a prohibited tax it has to be a direct tax the effect
of which is to hinder the novenent part of trade. Dealing
with wide interpretation Justice Das observed at p. 523-5 of
the said report as foll ows:
"The w dest view proceeds on the footing that
Art. 301 inposes a general restriction on
| egislative power and grants a freedom of
trade, comerce and intercourse in all its
series of operations, fromall barriers, from
all restrictions, fromall regulation, and the
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only qualification that is to be found in the
article is the opening clause, nanely,

subject to the other provisions of Part X1l
This in actual practice will nean that if the
State Legislature wishes to control or regu-
| ate trade, commerce and intercourse in such a

way as to facilitate its free novenent, it
nust yet proceed to make a law under Art.
304(b) and no such bill can be introduced or

noved in the Legislature of a State without
the previous sanction of the President. The
practi -
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cal effect would be to stop or delay effective
| egi sl ation which nay be urgently necessary.
Take, for exanple, a case where in the inter-
ests of _public health, it is necessary to
i ntroduce urgently |egislation stopping trade
in goods which are deleterious to health, |ike
the trade in diseased potatoes in Australia.
I'f the State Legislature wishes to introduce
such a bill, it nust have the sanction of the
President. Even such legislation as inmposes
traffi'c regul ations would require the sanction
of the “President. Such an i nterpretation
would, /in our opinion, seriously affect the
| egislative power of the State Legislatures
whi ch ' power has been held to be plenary wth
regard to subjectsinlist IIl."

M. Justice Subba Rao, as the |earned Chief Justice then
was, at page 550 of the report, observed that if a |aw
directly and inmediately inmposes a tax for general ' revenue
pur poses on the nmovenent of trade, it would be violating the
freedom The | earned Judge reiterated that the Court. wll
have to ascertain whether the impugned law in a given case
affects directly the said nmovenent or indirectly and renote-
ly affects it.

M. Salve, however, sought to contend that as regards
the local sales tax, there were broadly two well accepted
propositions, nanely, sales tax was a tax levied for the
purpose of general revenue. Secondly, it was neither a
conpensatory tax nor a nmeasure regulating any trade. Reli-
ance was placed on the observations of M. Justice Raghubar
Dayal, J. in FirmA T.B. Mehtab Majid & Co. v. State  of
Madras & Anr., [1963] 2 Suppl. SCR 435 but-the -context in
whi ch the said observations were made has to be exanined.
That case dealt with a petition under art. 32 of the Consti-
tution. The petitioners therein were dealers in. hides and
skins in the State of Madras. The inpugned sal es tax assess-
ment related to turnover sales tanned hides and skins /which
had been obtai ned fromoutside the State of Madras: -The nain
contention was that the tanned hi des and skins inported from
outside and sold inside the State were, under r. 16 of the
Madras Ceneral Sales Tax Rules, subject to a higher rate  of
tax than the tax inposed on hides and skins tanned and sold
within the State and this discrinmnatory taxation offended
art. 304 of the Constitution. The contentions of the re-
spondents therein were that sales tax did not come wthin
the purview of art. 304(a) as it was not a tax on the im
port. of goods at the point of entry, that the inpugned rule
was not a law made by the State legislature, that the im
pugned rule by itself did not inpose the tax but fixed the
single point at which the tax was inposed by ss. 3 & 5 of
the Act was to
744
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be levied; and that the inpugned rule was not nade with an
eye on the place of origin of the goods. It was held that
taxing laws can be restrictions on trade, commerce and
intercourse, if they hamper the flow of trade and if they
are not what can be termed to be conpensatory taxes or
regul ati ng measur es.

Rel i ance was al so placed by M. Salve on the observa-
tions of Justice Raghubar Dayal in A Hajee Abdul Shakoor &
Co. v. State of Madras, [1964] 8 SCR 2 17 at 225. See also
the observations in State of Madras v. N. K Nataraja Midali -
ar, [1968] 3 SCR 829 at 847 and Andhra Sugars Ltd. & Anr.
etc. v. State of Andhra Pradesh & Ors., [1968] 1 SCR 705
where at p. 7 18 of the report it was reiterated that a sale
tax which discrimnates agai nst goods inported from other
States nay inpede the free flow of trade and is then invalid
unl ess protected by art. 304(a). It is, however, necessary
to bear in mnd that in"N.K N Midaliar’s, case (supra) at
p. 850 M. Justice Bachawat after referring to several cases
observed as foll ows:

"But, there can be no doubt that a tax on such
sales would not normal'ly offend Article 301.
That Article makes no distinction between
noverent fromone part of the State to another
part ~of the sane State and novement from one
State toanother. Now, if a tax on intra-State
sal e does not offend Article 301, logically, |
do not see how a tax on inter-State sale can
do so. Neither tax operates directly or imre-
diately on the free flow of trade or the free
novenent —of the transport of goods  from the
part of the country to the other. The tax is
on the sale. The novenent is incidental to and
a consequence of the sale."

There was a reference in the said judgnent to the obser-
vations of Jagannathadas, J. in The Bengal |Imunity Co. Ltd.
v. State of Bihar, [1955] 2 SCR 603 at 754 wherein it was
st at ed:

"Now it is not disputed that a tax on a purely
internal sale which occurs as a result of the
transportation of goods from a manufacturing
centre within the State to a purchasi ng mar ket
within the same State is clearly permssible
and not hit by anything in the Constitution

If a sale in that kind of trade can bear the
tax and is not a burden on ~the freedom of
trade, it is difficult to see why a single
point tax on the sane kind of sale where a
St ate boundary intervenes bet-
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ween the manufacturing centre and the ~consum
ing centres need be treated as a  burden

especially where that tax is ultinmately to
cone out of the residents of the very State by
which such sale is taxable. Freedom of trade
and comerce applies as much within a State as
outside it. It appears to ne again, with great
respect, that there is no warrant for treating
such a tax as in any way contrary either to
the letter or the spirit of the freedom of
trade, comerce and’ intercourse provi ded
under Article 301."

It was contended that the Central Sales Tax Act ex-
hypot hesi violates art. 301 of the Constitution since it is
a tax on inter-State novenent of goods. Shah, J. in Midali-
ar’'s case (supra) at p. 84 1 of the report observed that tax




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 22

under the Central Sales Tax Act on interState sales, it nust
be noticed, is in its essence a tax which encunbers novenent
of trade or conmerce, if it--(a) occasions the novenent of
goods fromone State to another; (b) is effected by a trans-
fer of docunents of title to the goods during their nmovenent
from one State to another. It was contended by M. Salve
that by exenpting the local manufacturers from both |oca

and central sales tax, the State Govt. has clearly made the
i mposition of both |ocal and central sales tax discrimnato-
ry and prejudicial to outside goods. The goods of the |I|oca

manuf acturer, when sold by him do not bear any tax whereas
the goods inported fromoutside the State have to bear the
burden of sales tax. It was also contended that sinilarly,
the goods of a ’'local manufacturer, when exported from the
State of U P. do not have to bear tax, while goods brought
into the State of U P. and further ex- , ported in conpeti-
tion with the | ocal” goods have to bear the tax, so there is
cl ear discrimnation against goods produced by manufacturers
situated /outside the State. The discrimnation wthin the
neani ng of art. 301 read with art. 304 arises where there is
a difference in the rates of sales tax levied, it was sought
to be enphasi sed by M. Sanjay Parikh for some of the peti-
tioners. This proposition has been reiterated by this Court
in a |arge nunber ‘of cases, according to counsel, and we
were referred to the observations in State of Madhya Pradesh
v. Bhailal Bhai & Ors., [1964] 6 SCR 261 at 268-9 and Mudal -
iar’'s case (supra) where at p. 847 Shah, J. reiterated that
i mposition of differential rates of tax by the same State on
goods nmanufactured  or produced in the State and sinilar
goods inported in the State is prohibited under art. 304(a).

It was also reiterated by this Court in Rattan Lal & Co. &
Anr. v. The Assessing Authority & Anr., [1969] 2 SCR 544 at
557 dealing with the Punjab General Sales Tax Act that when
a taxing State was not inposing rates of tax on inported
goods different fromthe rates of
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tax on goods manufactured or produced, art. 304/ had no
application. So long as the rate was the sane, art. 304 was
satisfied. Reference was made to India Cement & O's. .

State of Andhra Pradesh & Ors., [1988] 1 SCC 743, whereas at
p. 759 this Court observed that variation of the rate of
inter-state sales tax did affect free trade and comrerce and
created a | ocal preference which was contrary to the schene-
of Part XlIIl of the Constitution. To sinmilar effect are the
observations to which M. Sanjay Parikh has referred us in
Weston Electronics & Anr. v. State of Gujarat & Os.,

[1988] 2 SCC 568 at 571. M. Salve strongly relied on the
observations of Justice Cardozo in C A F. Seeling Inc. v.

Charles H Baldwin, 79 L. Ed. 2d 1033 at 1038 . where the
| ear ned Judge observed while he was dealing with Art. (1) s.

8, clause (3) of the Anerican Constitution which is known as

the ’'Commrerce Cause’--"This part of the Constitution was
franed under the dom nion of a political philosophy Iess
parochial in range. It was franed upon the theory that the

peopl es of the several States must sink or sw mtogether and
that in the long run prosperity and salvation are in union
and not division". This passage has been cited with approva

inthis Court in Atiabari’s case (supra) by Gajendragadkar

J. as aforesaid.

W were referred to the observations of Firm AT.B
Mehtab Majid & Co.s case [1963] 2 Suppl. SCR 435 at 445. It
was contended that the acceptance of the petitioner’s case
would not conflict with the plenary power of the State to
grant exenptions under the Act because statutory powers have
to yield to constitutional inhibitions and, therefore,
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article 304(a) & (b) being envisaged to safeguard the eco-
nomc wunity of the country, these nust have precedence. It
was al so contended that the petitions under art. 301 read
with 304(a) are clearly naintainable.

Rel i ance was placed in Snt. UjamBai v. Stale of U P.
[1963] 1 SCR 778 at 85 1 and Coffee Board, Bangalore v.
Joint Commercial Tax O ficer, Madras & Anr., [1970] 3 SCR
147 at 156. In light of these, it was contended by the
petitioners that the petition under art. 32 is clearly
mai nt ai nabl e.

The question as we see is, howto harnmonise the con-
struction of the several provisions of the Constitution. It
is true that if a particular provision being taxing provi-
sion or otherw se inpedes directly or immediately the free
flow of trade within the Union of India then it wll be
violative of art. 301 of the Constitution. It has further to
be borne in mind that art. 301 enjoins that trade, conmerce
and
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i ntercourse throughout the territory of India shall be free.
The first _question, therefore, which one has to exanmine in
this case is, whether the sales tax provisions (exenption
etc.) in these cases directly and inmediately restrict the
free flow of trade and comerce within the nmeaning of art.
30 1 of the Constitution. W have exam ned the schene of
art. 30 1 of the Constitution read with art. 304 and the
observations of this Court in Atiabari’s case (supra),
as,al so the observations made by this Court ‘in Autonobile
Transport, Rajasthan’s case (supra). In our opinion, Part
X1l of the Constitution cannot be read in isolation. It is
part and parcel of a single constitutional instrunent envis-
agi ng a federal schene and contai ni ng general schene confer-
ring legislative powers in respect of the matters 'relating
to list Il of the 7th Schedul e on the State. It also confers
pl enary powers on States to raise revenue for its purposes
and does not require that every legislation of the State
must obtain assent of the President. Constitution of /India
is an organic docunent. It nust be so construed that it
lives and adapts itself to the exigencies of the  situation
in a growing and evol ving society, economnically, politically
and socially. The nmeaning of the expressions used there
must, therefore, be so interpreted that it attenpts to solve
the present problemof distribution of power and rights of
the different States in the Union of India, and anticipate
the future contingencies that nmight arise in a developing
organism Constitution nust be able to conprehend the
present at the relevant tine and anticipate the future which
is natural and necessary corollary for a growing and 1|iving
organi sm That nust be part of the constitutional adjudica-
tion. Hence, the econonic devel opment of States to /bring
these into equality with all other States and thereby devel -
op the economic unity of Indiais one of the major ‘commt-
ments or goals of the constitutional aspirations of  this
 and. For working of an orderly society econom c equal ity of
all the States is as nuch vital as economc unity.

The taxes which do not directly or immediately restrict
or interfere with trade, comerce and intercourse throughout
the territory of India, would therefore be excluded fromthe
ambit of art. 301 of the Constitution. It has to be borne in
mnd that sales tax has only an indirect effect on trade and
commer ce

Ref erence may be nmade to the Constitution bench judgnent
of this Court in Andhra Sugar Ltd. & Anr. v. State of A P
& Os., [1968] 1 SCR 705 where this Court observed that
normally a tax on sal e of goods does not directly inpede the
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free novenment of transport. See also the observations in
Mudal i ar’ s case (supra) where at p. 851 it was observed that
a tax on sale would not nornmally offend art. 301. That
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article mde nO distinction between novenent from one part
of State to another part of the same State and novenent from
one State to another. In this connection, reference may al so
be made to the observations in Bengal Immunity’'s case
(supra). Both the preceding cases clearly establish that if
a taxing provision in respect of intra-State sale does not
offend art. 30 1, logically it would not affect the freedom
of trade in respect of free flow and novenent of goods from
one part of the country to the other under art. 301 as well.

It has to be exam ned whether difference in rates per se
discrimnates so as to come within articles 301 and 304(a)
of the Constitution. It is manifest that free flow of trade
bet ween two States does not necessarily or generally depend
upon the rate of 'tax alone. Many factors including the cost
of goods play an inportant role in the novenrent of goods
fromone State to another. Hence the nere fact that there is
a differencein the rate of tax on goods |l|ocally manufac-
tured and those inported would not anpbunt to hanpering of
trade between the two States within the neaning of art. 301
of the Constitution. As-in manifest, art. 304 is an excep-
tion to art. 30 1 of the Constitution..The need or taking
resort to exceptionwll arise only if the tax inpugned is
hit by articles 301 and 303 of the Constitution. If it s
not then art. 304 of the Constitution will not cone into
picture at all. See the observations in Nataraja Muidaliar’s
case (supra) at pp. 843-6 of the report. It has to be borne
in mnd that there may be differentiations based on consid-
eration of natural or business factors which are nore or
less in force in different localities. A~ State might be
allowed to inpose a higher rate of tax on a commodity either
when it is not consunmed at all within the State or if it is
felt that the burden falling on consuners within the State
will be nore than that and |arge benefit is derived by the
revenue. The inposition of rates of sales tax is influenced
by wvarious political, econom ¢ and social factors. 'Preva-
lence of differential rate of tax on salesof the sane
commodity cannot be regarded in isolation as deterninative
of the object to discrimnate between one State and another
Under the Constitution originally flamed revenue from sal es
tax was reserved for the States.

In V. Guruviah Naidu & Sons. v. State of Tami| Nadu &
Anr., [1977] 1 SCR 1065 at 1070 this Court observed as
foll ows:

"Article 304(a) does not prevent |evy of tax
on goods; what it prohibits is such levy of
tax on goods as would result in discrimnnation
bet ween goods inported fromother States and
simlar goods manufactured or produced ' wthin
t he
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State. The object is to prevent discrimnation
agai nst inported goods by inposing tax on such
goods at a rate higher than that borne by
| ocal goods since the difference between the
two rates would constitute a tariff wall or
fiscal barrier and thus inpede the free flow
of inter-State trade and commerce. The ques-
tion as to when the 'levy of tax would consti-
tute discrimnation would depend upon a vari e-
ty of factors including the rate of tax and
the itemof goods in respect of the sale of
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which it is levied. The schene of itens 7(a)
and 7(b) of the Second Schedule to the State
Act is that in case of raw hides and skins
whi ch are purchased locally in the State, the
| evy of tax would be at the rate of 3 per cent
at the point of last purchase in the State.
When those locally purchased raw hides and
skins are tanned and are sold locally as
dressed hides and skins, no | evy woul d be nmade
on such sales as those hides and skins have
already been subjected to local tax at the
rate of 3 per cent when they were purchased in
raw form ' As against that, in the case of
hi des and skins which have been inported from
other States in rawformand are thereafter
tanned ~and then sold inside the State as
dressed hides and skins, the levy of tax is at
the rate of 1-1/2 per cent at the point of
first sale in the State of the dressed hides
and  skins. Thi's | evy cannot be considered to
be discrimnatory as it takes into account the
hi gher price of dressed hides and skins com
pared to the price of raw hides and skins. It
al so further takes note of the fact that no
tax /under the State Act has been paid in
respect’ of those hides and skins. The Legi sl a-
ture, it seens, calculated the price of hides
and 'skins in dressed condition to be double
the price of such hides and skins in raw
state. To obviate and prevent any discrimna-
tion of differential treatment in the matter
of levy of tax, the Legislature ‘therefore
prescribed a rate of tax for sale of « dressed
hi des and skins which was half of that |evied
under item 7(a) in respect of raw hides and
skins."
The object is to prevent discrimnation against the
i nported goods by inposing tax on such goods at a rate
hi gher than that borne by |ocal goods. The question ‘as to
when the levy of tax would constitute discrinnation would
depend wupon a variety of factors including the rate of tax
and the item of goods in respect of the sale on which it is
levied. Every differentiation is not discrimnation. The
word 'discrimnation’ is not used in art. 14 but is used  in
articles 16, 303 & 304(a).
750
VWen wused in art. 304(a), it involves an el enent of inten-
tional and purposeful differentiation thereby creating
econom c barrier and involves an el ement of an unfavorable
bias. Discrinination inplies an wunfair cl assi fication
Ref erence mmy be nade to the observations of this Court in
Kathi Raning Rawat v. The State OF Saurashtra, [1952] SCR
435 where Chief Justice Shastri at p. 442 of the report
reiterated that all legislative differentiation is —not
necessarily discrimnatory. At p. 448 of the report, Justice
Fazal Ali noticed the distinction between 'discrimnation
wi t hout reason’ and ’'discrinmination with reason’. The whole
doctrine of «classification is based on this and on the
wel | -known fact that the circumstances covering one set of
provisions or objects may not necessarily be the sanme as
these covering another set of provisions and objects so that
the question of unequal treatnent does not arise as between
the provisions covered by different sets of circunstances.
Were the general rate applicable to the goods locally
made and on those inported fromother States is the same
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nothing nore normally and generally is to be shown by the
State to dispel the argunent of discrimnation under art.
304(a), even though the resultant tax ampbunt on inported
goods may be different. Here, reference may be nmade to Ratan
Lal’s case (supra). In the instant wit petition, in the
State of U P. those producers or manufacturers who do not
cone within the anbit of notifications, have to pay tax on
their goods at the general rate described and there is no
differentiation or discrimnation qua the inported goods.
The question naturally arises whether the power to grant

exenption to specified class of manufacturers for a limted
period on certain conditions as provided by s. 4A of the
UP. Sales Tax Act is wviolative of art. 304(a). It was

contended by the petitioners that Part XIIl of the Constitu-
tion was envisaged for preserving the unity of India as an
economi ¢ wunit and, hence, it guarantees free flow of trade
and conmerce throughout I ndia including between State and
State .and as such art. 304(a), even though an exception to
art. 301, yet applies where an exenption is granted by one
State to a special class of manufacturers for a linmted
period on_ certain conditions. It was so subnmitted that
either a State should grant exenption to all goods irrespec-
tive of the fact that the goods are locally manufactured or
imported fromother States, else it would be violative of
art. 304 and 304(a).

It was submitted by the respondents that this is not the
correct position. This argunent ignores the basic feature of
the Constitution ‘and also the fact-that the concept of
econom c unity nmay not necessa-
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rily be the sanme as it was at the tinme of Constitution
nmaki ng. The result of the same woul d be acceptance  of the
view that a State which was technically -and econonically
weak in 1950 due to various factors, nust always remain the
sane and cannot be hel ped to devel op econonmically by grant-
ing concessions/exenptions or allowi ng subsidies etc.  for
-establishing new industries so as to be economcally de-
veloped. It was also subnmitted that if all the ‘parts of
Indiai.e. to say all the States are economically strong or
devel oped then only can econonic unity -as a whole be assured
and strengthened. Hence, the concept of economic  unity .is
ever changing with very w de horizons and cannot and should
not be inprisoned in a strait-jacket of the concept and
notion as advocated by the petitioner. Economic unity  of
India is one of the constitutional aspirations of India and
saf eguarding the attainment and nai ntenance of that wunity
are objectives of the Indian Constitution. It~ would be
wrong, however, to assunme that India as a whole is already
an economc unit. Econom c unity can only be achieved if al
parts of whole of Union of India develop equally, econom -
cally. Indeed, in the affidavits of opposition  various
grounds have been indicated on behalf of the respondents
suggesting the need for incentives and exenptions, and these
were suggested to be absolutely necessary for economc
viability and survival for these industries in these States.
These were based on cogent and intelligible reasons of
econom ¢ encouragenent and growth. There was a rationale in
these which is discernible. The power to grant exenption is

al ways i nher ent in al | t axi ng St at ut es. | f t he
suggesti ons/ subm ssions as advanced by the petitioners are
accepted, it was averted, and in our opinion rightly, that
it will destroy conpletely or make nugatory the plenary

powers of the States. If the exenption is based on natura
and business factors and does not involve any intentiona
bias, the inpugned notifications to grant exenption for
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limted period on certain specific conditions cannot be held
to be bad. Judged by that yardstick, the present notifica-
tions cannot be held to be violative of the constitutiona
provi sions. An exanination of art. 304(a) would reveal that
what is being prohibited by this article which is really an
exception to art. 30 1 will not apply if art. 301 does not
apply.

In the instant case the general rate applicable to
locally nmade goods is the same as that on inported goods.
Even supposing without adnitting that sales tax is covered
by art. 301 as a tax directly and i medi ately hanpering the
free flow of trade, it does not followthat it falls wthin
the exenption of art. 304 and it would be hit by art. 301.
Still the general rate of tax which is to be conpared under
art. 304(a) is at par-and the same qua the Ilocally nmade
goods and the inported goods.
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Concept of economic barrier nust be adopted in a dynamc
sense with changi ng - conditions. Wat constitutes an economc
barrier at one point of tine often cease to be so at anot her
point of time.~ 1t will be wong to denude the people of the
State of the right to grant exenptions which flow from the
pl enary powers of legislative heads in list Il of the 7th
Schedul e of the Constitution. In a federal polity, all the
States having powers to grant exenption to specified class
for limted period, such granting of exenption cannot be
held to be contrary to the concept of economic unity. The
contents of economic unity by the people of  India would
necessarily include ‘the power to grant exenption or to
reduce the rate of tax in special cases for achieving the
i ndustrial developnent —or to provide tax incentives to
attain economc equality in growh and devel opnent. Wen al
the States have such provisions to exenpt or reduce rates
the question of econom c war between the States inter se or
econom c disintegration of the country as such does not

arise. It is not open to any partyto say that this should
be done and this should not be done by either one way or the
other. It cannot be disputed that it is open to the States

to realise tax and thereafter renit the sane or pay back to
the local manufacturers in the shape of subsidies and that
woul d neither discrimnate nor be hit by art. 304(a) of the
Constitution. 1In this case and as in all —constitutiona
adj udi cations the substance of the matter has to be | ooked
into to find out whether there is any discrimnation in
violation of the constitutional mandate.

In Kalyani Stores v. The State of Orissa & Os.,” [1966]
1 SCR 865, Shah, J. (as the |earned Chief Justice then was),
speaking for hinmself and on behalf of Chief Justice Gajen-
dragadkar, Wanchoo, J. and Sikri, J. observed that the
restriction on the freedomof trade, comrerce and inter-
course throughout the territory of India declared by Article
301 of the Constitution cannot be justified unless it | falls
within Art. 304. Exercise of power under art. 304(a) can be
effective only if the tax or duty on goods inported  from
other States and the tax or duty inposed on simlar goods
manuf actured or produced in that State is such that there is
no discrimnation. Hidayatullah, J. as the Ilearned Chief
Justice then was, observed, at p. 883 of the report, that
art. 304(a) inposes no ban but lifts the ban inmposed by
articles 30 1 & 303 subject to one condition. That article
i s enabling and prospecti ve.

Counsel for the respondents drew out attention to arti-
cles 38 & 39 of the Constitution. The striving for the
attainment of the objects enshrined in these Articles is
enj oi ned. For achieving these objects the States have neces-
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sarily to devel op thensel ves economically so as to
753
secure economic unity and to mininise the inequalities and
i mbal ances between State and State and region and region. |f
the power to grant exenption has been conferred for achiev-
ing these objects on all, it is not possible to assail these
as violative of art. 304 as the latter article has to be
interpreted in conjunction with others and not in isolation
Ref erence mmy be nade to the observations of this Court in
Bharat Ceneral & Textiles Industries Ltd. v. State of Mha-
rashtra, 72 STC 354 where it was held that s. 41 of the
Bonbay Sal es Tax Act, did not contravene articles 14 & 19 of
the Constitution of India and the State Govt. could validly
classify new wunits producing edible oil as distinct and
separate fromother units and validly w thdraw the exenption
in relation to such units-only. It is true that the afore-
said observations were made in the context different from
art. 304(a) but basically the concept of equality enbodied
in articles 304(a) & 16 are the sane. Art. 14 enjoins upon
the State to treat every person equal before the law while
art. 304(a) enjoins upon the State not to discrimnate wth
respect to inposition of tax on inported goods and the
| ocal |l y made goods. The petitioners nade reference to sever-
al decisions of thi's Court, namely, H Anraj v. CGovernnent
of Tam| Nadu, [1986] 1 SCC 414; Indian Cenment & Os. v.
State of Andhra Pradesh & Ors., (supra); Weston Electronics
v. State of CQujarat, (supra) and West Bengal ‘Hosiery Assn. &
Os. v. State of Bihar & Anr., [1988] 4 SCC 134 wherein it
has been reiterated that difference in rate of sales tax is
hit by articles 301 & 304 but the said conclusions were
arrived at in the context of a controversy not in the
present formand the question of exenmption as such did not
arise in these cases, as explained later. These cases were
not at all concerned with granting of exenption to a specia
class for a limted period on specific conditions of ' main-
taining the general rate of tax on the goods manufactured by
all those producers in the State who do not fall within the
exenpted category at par with the rate applicable to inport-
ed goods as we have read these cases. Hence, it was not
necessary in those decisions to consider the problemin its
present aspect. If, however, the said power is exercised .in
a colourable nmanner intentionally or purposely to create
unfavorable bias by prescribing a general Ilower rate on
locally manufactured goods either in the shape of  genera
exenption to locally manufactured goods or-in the shape of
lower rate of tax, such an exerci se of power can always be
struck down by the courts. That is not the situation in the
instant cases. The aforesaid decisions, therefore, are not
authorities for the general proposition that while, ~ main-
taining the general rate at par, special rates for ~certain
industries for alimted period could not be prescribed by
the States.
754

There was another subsidiary question in these matters
as to whether the legislation in the shape of notification
is lawwithin the neaning of art. 304 of the Constitution
The phrase wused in the opening part of art. 304 should
necessarily nean any |aw enacted either by |egislature
itself or by its delegate. Here it may be instructive to
refer to clause 10 of art. 366 of the Constitution which
defines existing | aw and even though the word 'Notification
is not to be found, yet in Kalyani Stores v. The State of
Oissa & Os., (supra) it has been held that it was an
existing law. In The State of U P. & Os. v. Babu Ram Upad-
hya, [196] 12 SCR 679 at 702 this Court relied on a passage
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from Maxwell "On the Interpretation of Statutes" and held
that a rule framed in the absence of any specific provision
in the Act shall be deenmed to be a part of the Act itself.
In the State of Tami| Nadu v. H nd Stone etc., [1981] 2 SCR
742 at 757 this Court relied upon the aforesaid dictum in
the case of Babu Ram Upadhya, (supra) and distinguished the
decision in State of Mysore v. H Sanjeeviah, [1967] 2 SCR
361 cited on behalf of the petitioner. This Court in Kailash
Nath & Anr. v. State of U P. & Os., AIR 1957 SC 790 at 791
has held that the notification having been nade in accord-
ance with the power conferred by the Statute has statutory
force and validity and, therefore, exenption is as if con-
tained in the Act itself. The U P. Sales Tax Act by s. 24(4)
confers rule making powers on the State Governnent. Section
25 confers powers on the State Government to issue notifica-
tions with retrospective effect. Hence, it cannot be disput-
ed that the exenption notification is the exercise of the
| egislative power. This Court in State of UP. & Os. .
Renusagar 'Power Co. & Ors., [1988] 4 SCC 59 at 100 has held
that the power to grant exenption is quasi legislative. 1In
M's Narinder Chand Hem Raj & Ors. v. Lt. Governor, Adm nis-
trator, U T., H nachal Pradesh & Os., [1971] 2 SCC 747 at
751 it was held that the exercise of the power is |egisla-
tive whether it is by the |egislature or by the del egate.

In respect of 'the decisions aforesaid relied on behalf
of the petitioner, on exam nation of the observations in
India Cenent’s case (supra) to the contrary to which stated
her ei nbefore on this aspect nust be confined to the facts of
that case alone as the said decision had no woccasion to

consider it in the full light. In the aforesaid view of the
matter the challenge in these petitions to the ‘aforesaid
exenptions cannot, in our opinion, be upheld. The wit

petitions dealing with the U P. matters on the sane conten-
tions, therefore, fail

Wit petition No. 665/88 being Ms Video Electronics
Pvt. Ltd. & Anr. v. State of Punjab & Anr., deals with the
notification issued by
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the Punjab Government whereby two different rates of = taxes
are provided. By that notification the State Governnent has
differentiated between the nmanufacturers of electronics
goods outside the State and within the State. Under section
5 of the Punjab General Sales Tax Act (hereinafter referred
to as ’'the Act’), the State of Punjab had been inposing
sales tax @10% + 2% surcharge on el ectroni cs goods~ sold
within the State irrespective of their manufacture. The
State Govt. in pursuance of the powers conferred on it u/s 5
of the Act issued the notification date 11.12.1986 stating
that the rate of sales tax payable by an el ectroni ¢ manufac-
turing unit existing in Punjab in cases of electronic /goods
specified in Annexure-A of the petition within the State
will be 1% Thus the rate of sales tax was brought down from
10% (+ 2% surcharge) to 1% while for sinilar goods nanufac-
tured outside the State and sold within the respondent-
State, the rate of sales tax remmined 10% (+ 2% surcharge).
It was contended that there was differentiation. In support
of this contention the petitioners reiterate nore or |ess
the sanme submissions, as indicated before. It is true that
there was difference in rate yet there was reason for this
differentiation. The State Governnent in its counter affida-
vit has stated that a lower rate of tax i.e. to say 1% in
the case of new units and 2% in the case of existing wunits
has been levied to boost this industry and to stop the
existing industry shifting to neighboring States. The pre-
vailing peculiar circunstances of Punjab were one of the
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factors indicated for the same. The lower rate, it was
reiterated, was inposed in viewof the peculiar circum
stances and also to attract new entrepreneurs from other
States and fromwithin the State. It was contended that the
said notification was issued in public interest in view of
the peculiar position; and that while the States of Qujarat
and Maharashtra are fully developed States, on the other
hand, Punjab is conparatively a backward State in industry.
Unl ess sone incentives are given, the industries which have
already shifted to other States, will have further deterring
effects. Hence, in view of the situation the concessiona
rate was introduced and was not discrimnatory.

As nentioned herei nbefore, reliance was placed mainly on
H Anraj v. Govt. of Tam | Nadu, (supra) to which one of us
was a party. That was a decision dealing with lottery tick-
ets, and dealt with the question whether Ilottery tickets
amounted to novabl e property so.as to be within the purview
of the Sale of Goods Act. But in relation to the question
rel evant 'to the present purpose it was reiterated that the
real question is, whether direct and i mediate result of the
i mpugned —notification was to inpose an unfavourable and
di scrimnatory tax burden onthe inmported goods (in those
cases lottery tickets of other
756
States) when they are sold within the State of Tam | Nadu as
agai nst indigenous /goods (Tam| Nadu  Governnent |lottery
tickets) when these are sold withinthe State, from the
poi nt of view of the purchaser and this question had to be
consi dered fromthe normal business of commercial point of
view It has to be reiterated that nore or less all States
used to issue and sell lottery tickets, hence, the lottery
tickets fromother States were specifically  discrinnated
against in the sense that there was differentiation without
any valid or justifiable reason. That would certainly work
as deterrent. Trade, conmerce and intercourse throughout the
territory of India, come within art. 301 of the Constitu-
tion. It prevents inposing on goods inported from other
States a tax to which simlar goods in the State’ are not
subj ect so as to discrimnate between the goods so inported
and goods produced locally. In that light the decision in
Anraj’s case has to be under st ood.

The cases of India Cement & Os. v. State of Andhra
Pradesh & Os., (supra); Weston Electronics v. State of
Gujarat & Os., (supra) and West Bengal Hosiery Assn. & Os.
v. State of Bihar & Anr., (supra) were cases where there was
a naked bl anket preference in favour of |ocally manufactured
goods as agai nst goods com ng fromoutside the State. These
cases, as we read these, dealt with a conferment of exenp-
tion wthout any reason or concession in favour of indige-
nous nanufactured goods whi ch was not available in respect
of the goods inported into that State. In case, however, of
U P. as well as State of Punjab the provisions which we have
exam ned, proceeded on a different basis. In these cases, it
cannot be suggested, in our opinion, that there is discrim-
nati on agai nst goods manufactured outside the State. |In case
of Punjab an Overwhel mi ngly |arge nunmber of local nanufac-
turers of similar goods are subject to sales tax and, there-
fore, the general statenent that the manufacturers wthin
the State are favoured agai nst the manufacturers outside the
State, is incorrect. Under the notifications in case of
Punjab, only newmy set up units are eligible to claim the
benefits thereunder for a limted period of 5 years and that
also only if they strictly conply with the terns and condi-
tions set out in the notification

It has to be reiterated that sales tax laws in all the
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States provide for exenption. It is well-settled that the

different entries inlists I, Il and IIl of the 7th Schedul e
deal with the fields of legislation, and these should be
construed wdely, liberally and harnoniously. And these

entries have been construed to include ancillary or inciden-
tal power. Power to grant exenption is inherent in al
taxing legislations. Economic unity is a desired goal
econom ¢ equilibriumand prosperity
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is also the goal. Devel opnent on parity is one of the com
mtments of the Constitution. Directive principles enshrined
in articles 38 & 39 nust be harnmonised with economc wunity

as well as econom c devel opnent of developed and under-
devel oped areas. In that light on art. 14 of the Constitu-
tion, it is necessary that the prohibition in art. 301 and

the scope of art. 304(a) & (b) should be understood and
construed. Constitution is a living organismand the |[atent
nmeani ng  of the expressions used can be given effect to only
if a particular situation arises. It is not that with chang-
ing tinmes the neani ng changes but changing tinmes illustrate
and illumnate the nmeaning of the —expressions used. The
connotation of the expressions used takes its shape and
colour in evolving dynam c situations. A backward State or a
di sturbed State cannot with parity engage in conpetition
with advanced or developed States. Even wthin a State,
there are often backward areas which can be devel oped only
if sone special recentives are granted. If the incentives in
the form of subsidies or grant are given to any part of
units of a State so that it may come out of its linping or

infancy to conpete as equals with others,  that, in our
opi ni on, does not and cannot contravene the spirit and the
letter of Part X1l of the Constitution. However,  this is

perm ssible only if there is a valid reason, that is to say,
if there are justifiable and rational reasons for differen-
tiation. |If there is none, it will anpbunt to hostile dis-
crimnation. Judge in this light, despite the subm ssions of
M. Sanjay Parikh and M. Vaidyanathan, we are unable to
accept the contentions that the petitioners sought to urge
in this application.

The next petition is WP. No. 1124/88-- Conput er G aphics
(P) Ltd. & Anr. v. Union of India & Ors., which -challenges
the concession given in favour of manufacturers in U P. ~and
Goa. The same contentions were reiterated for the reasons
di scussed hereinbefore. W are unable to accept this peti-
tion. It may be relevant to refer to Associated Tanners
Vi zianagram A. P. v. CT. 0., Vizianagram Andhra Pradesh &
Os., [1986] 1 SCR 969 where it was stated that when a
taxing statute was not inposing rates of tax on inported
goods different fromrates of tax on goods manufactured
locally, art. 304 had no application. In case an exenption
was granted applying the sanme rate the resulting tax m ght
be sonewhat higher but that did not contravene the equality
cl ause contenpl ated by art. 304.

In the instant wit petition in view of the terms of the
notification inpugned and the facts and the circunstances
stated in the affidavit of the State Government as well as
the interveners, Goa and Pondicherry, being conparatively
under - devel oped in electronic industry, in
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our opinion, it cannot be said that there was violation of
either Part XIIl of the Constitution or Article 14 of the
Constitution. This application nmust also, therefore, fail

Wit petition No. 70/89--Spartek Ceramics India Ltd. wv.
Union of India & Os., under art. 32 also challenges the
notification under the Central Sales Tax Act and the U P
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Act as nentioned hereinbefore. In the state of facts as
appearing, this petition also fails. W have considered the
submi ssions and the statenents made by the interveners in
these matters. Wit Petition No. 761/89--Wston Electronics
Ltd. & Anr. v. State of Punjab & Anr., dealing with the
notifications issued by the State of Karnataka and wit
petition No. 1140/88--Ms Survo Udyog Pvt. Ltd. & Anr. v.
State of Bihar & Anr., deal with the sane controversy and
with simlar notification. In view of the avernments nade
whi ch we have examined in detail on behalf of the concerned
State Governments in the light of the principles we have
reiterated before, we are of the opinion that the notifica-
tions inmpugned cannot be chall enged and the petition cannot
succeed.

We have al so considered wit petition No. 10 16/88--Ms
Di sco Electronics Ltd. & Anr..v. State of U P. & Others, and
in light of the facts and the circunstances and the aver-
ments made in the background of the principles reiterated,
we are unable to 'sustain the challenge to the inpugned
notifications. In these natters we had the advantage of
having the views of the interveners and we have considered
t he subni ssions made on their behal f.

In the aforesaid light the intervention applications are
al l owed, subm ssions considered and the aforesaid wit
petitions are dismssed but inthe facts.and the circum

stances of the case, there will be no order as to costs.
Y. Lal Petitions
di sm ssed
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