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ACT:

I ncome Tax Act, 1961, Sections 73  and 75-Scope of -
Losses in specul ati on-business-A registered firm is not
entitled to have its |oses in specul ation business carried
forward for set off against future porfits in speculation
busi ness. Any such loss shall be apportioned between the
partners of the firmand they (the partners) alone shall be
entitled to have the anpbunt of the |oss set off and carried
froward for set off under Section 73.

HEADNOTE

The assessee-appellant is a registered firmcarrying on
busi ness at several places inthe State of Kerala. Apart
fromits regular trade in various comobndities, the assessee
was al so carrying on a business in speculation

In respect of the |osses during the assessnent years
1964-65, 1965-66 and the profit during the assessnent year
1966-67, the |Income Tax Oficer apportioned the aforesaid
| osses and profits anbngst the partners and rejected the
assessee’'s contention that the | osses in speculation
busi ness should be carried forward and set off against the
profit in the said business made in the ‘assessment year
1966-67. But the Appellate Assistant Conm ssioner, follow ng
the decision of this Court in C1.T., Gujarat v. Kantila
Nat huchand Sanmi, [1967] 1 SCR 813 accepted the assessee’s
stand. The Tribunal on second appeal answered in favour of
the Revenue and the Hi gh Court also answered the reference
agai nst the assessee.

Di sm ssing the appeal s by special |eave the Court,
N

HELD :1. The case of Kantilal Nathu Chand was decided
on a true interpretation of Section 24(1) of the Incone Tax
Act 1922 and the two provisions appended thereto. But the
provisions of |aw contained in Chapter VI of the 1961 Act
have nade a considerable departure from the corresponding
provisions of the 1922 Act. [1274A, B-D

It is clear from the provisions of Section 73 of the
1961 Act that the assessee’s |loss in speculation business
cannot be set off except against profits and gains, if any,
of anot her specul ation business. [1275B]

2. For the purpose of set off it is permssible to
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carry forward the | osses to the foll ow ng assessnment year or
years subject to the limt of eight years as provided in
Section 73 of the 1961 Act. [1275(C

3. The provision contained in Sub-section (2) of
Section 73 of the 1961 Act is "subject to the other
provisions of this Chapter”, which includes section 75.
Under section 75 where the assesee is a registered firm for
the purpose of set off and carry forward of the |I|oss
apportionnent between the partners of the firmhas got to be
made and they alone are entitled to have the amount of the
| oss set off and carried forward for set off. The matter is
put beyond any
1272
pal e of doubt and challenge in sub-section (2) of section 75
when it says that nothing contained in sub section (2) of
section 73 shall entitle -any assessee, being a registered
firmto have its loss carried forward and set off under the
provi sions of Section 73(2). [1275D E]

Cl.T., Qjarat v. Kantilal Nathu Chand, 63 ITR
318=[ 1967] 1 SCR 813; di stingui shed.

CIl.T., @iarat |IIl v. Dhanji-Shanji, 97 |I.T.R 173
Chowdary Cotton G nning and ~Processing Factory v. C1.T.,
Punjab 109, I.T.R p. 6; approved.

M G Devasia & Co. v. CI1.T., Kerala, 90, I.T.R 523;
af firmed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON: Civil Appeal s Nos. 27| 6-
271 8 of 1972

Appeal s by Special Leave fromthe Judgnent and Order
dated the 14-7-1972 of the Kerala Hgh Court in incone Tax
Ref erence Nos. 100, 101 and 102 of 1970

W-TH
ClVIL APPEAL NOS. 365-367 of 1978.

From t he Judgnent and order dated the 24th May, 1977 of
the Kerala High Court in|.T.R Nos. 55, 56 and 57 of 1975

J. L. Nain and Ms. Saroja Copalakrishnan for the
Appel lant in all the appeals.

P. J. Francis, S. P. Nayar and Mss A Subhashini for
Respondent in all the appeals.

The Judgrment of the Court was delivered by

UNTWALI A J.-These six appeal s have been heard t ogether
as a conmon question of lawin relation to the assessnent of
the same assessee arises in them Cvil Appeals 2716-2718
of 1972 relate to the assessnment years 1964-65, 1965-66 and
1966-67. The assessee appellant is a registered firm
carrying on business at several places in the State of
Keral a. Apart from its regul ar trade il vari ous
conmmodi ties, the assessee was al so carrying on a business in
specul ation. Apropos the specul ation busi ness 'of the
assessee the Income Tax officer determined a loss of Rs.
40,510/-; a loss of Rs. 598/ and a profit of Rs. 1,36,264/-
for the assessnent years 1964-65, 1965-66 and 1966-67
respectively.

In apportioning the assessee’s income anobngst its
partners under section 67 of the Income Tax Act, 1961,
hereinafter referred to as the Act, he al so apportioned the
| osses in specul ation business in
1273
the two assessment years 1964-65 and 1965-66. The profit in
specul ation business as conputed for the assessnent year
1966- 67 was also apportioned by the Income-Tax officer
amongst the partners. The assessee contended before the
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Income-Tax officer that the losses in the speculation
busi ness could not be apportioned between the partners but
should be carried forward and set off against the profit in
the said business nmade in the assessnment year 1966-67. The
I ncome-Tax O ficer rejected this contention. But the
Appel | ate Assistant Commi ssioner in appeal following the
decision of this Court in Commissioner of |ncone-Tax,
Gujarat v. Kantilal Nathuchand Sant accepted the assessee’s
stand. The departnent took the nmatter in second appea
before the Income Tax Appellate Tribunal. The Tribuna
pointed out the distinction between the provisions of
section 24 of the Income-Tax Act, 1922 under which the case
of Kantilal Nathuchand (supra) had been deci ded and those of
sections 73 and 75 of the 1961 Act. It, therefore, allowed
the departnment’s appeal. On . being asked by the assessee to
state a case and nmke a reference to the Hi gh Court, the
Tribunal referred the followng question of law for its
opi ni on: -

"Whet her, on the facts and in the circunstances of
the case, and on a true interpretation of the various
provisions of the Incone-tax ‘Act, 1961, the Tribuna
was correct in holding ‘that a registered firmwas not
entitled to have its ~losses in specul ation business
carried forward for set off against future profits in
specul ati on busi ness."

The High Court of Kerala on a consideration of the
rel evant provisions of the Act contained in Chapter VI has
answered the reference in favour of the Revenue and agai nst
the assessee. The decision of the H gh Court is reported in
M D. Kevasia & Co. v. Conm ssioner of Income-Tax, Kerala.
Cvil Appeals 2716 to 2718 of 1972 have been filed in this
Court by special |eave.

I dentical questions arose in respect of the assessnent
years 1967-68, 1968-69 and 1969-70. The Hi gh Court answered
the references nmade in respect-of those three years also
agai nst the assessee by its judgnment and order dated the
24th May, 1977. Cvil Appeals 365 to 367 of 1978 have been
preferred fromthe said decision of the H gh Court.

1274

In the case of Kantilal Nathuchand (supra) the question
for con sideration was whether on a true interpretation of
the various provisions of the Indian Income Tax Act, 1922
specul ation | osses of the assessee firmfor the assessnent
years 1958-59 and 1959- 60 should be set off against its
specul ation profit in its assessnent for the assessnent year
1960 61. The provisions contained in section 2 (1) and the
two provisos appended thereto were not very clear and sone
apparent conflict arose between the first and the second
proviso. On a consideration of the same this Court held that
specul ation | osses of a registered firmkept apart under the
first proviso to section 24(1) in conmputing its total incone
for one year could not be apportioned between the partners,
and the registered firmcould claimto carry for ward such
| osses and have it set off against specul ation profits of
the firmof a later year in accordance with section 24(2).

But the provisions of |aw contained in Chapter VI of
the Act have nmde a considerable departure from the
correspondi ng provisions of the 1922 Act. In these cases we
are only concerned with the question of set off of
specul ation | osses agai nst the profits of a ot her
specul ation business. In this connection it would suffice to
read only the relevant provisions of sections 73 and 75 as
they stood at the relevant tine. They are as foll ows: -

"73. Losses in speculation business-(1) Any |oss,
conputed in respect of a speculation business carried
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on by the assessee, shall not be set off except against

profits and gains, if any, of another speculation

busi ness

(2) Were for any assessnent year any |o0ss
conputed in respect of a speculation business has not
been wholly set off under sub-section (1), so rmuch of
the loss as is not so set off or the whol e | oss where
the assessee had no incone fromany other specul ation
busi ness, shall, subject to the other provisions of
this Chapter, be carried forward to the follow ng
assessnent year, and-

(i) it shall be set off against the profits and
gains, if any, of any speculation business
carried on by him assess able for that
assessnent year; and

(ii) if the loss cannot be wholly so set off, the
amount of~ loss ~not so set off shall be
carried forward to the follow ng assessnent
year-and so on."

75. Losses of registered firms-(1) Were the
assessee is a registered ~firm any |oss which cannot
be set off agai nst

1275

any other incone off the firm shall be apportioned

between the partners of the firm and they al one shal

be entitled to have the anount of the |oss set off and

carried forward for set off under sections 70, 71, 72,

73 and 74.

(2) Not hing contained in sub-section (1) of
section 72, sub-section (2) of section 73 or sub-
section (1) of section 74 shall entitle any assessee,
being a registered firm to have its loss carried
forward and set off wunder the provisions of the
af oresai d sections."”

On reading the above provisions of section 73 it is
mani fest that the assessee’s " lossin specul ation business
cannot be set off except against profits and gains, if any,
of another specul ation business. For the purpose of set off
it is permssible to carry forward the losses to the
foll owi ng assessnent year or years subject tothe limt of 8
years as provided in sub-section (4) of section 73. But it
is to be noticed that the provision contained in sub-section
(2) is "subject to the other provision of this Chapter",
whi ch includes section 75. 1In the latter section it is
clearly provided that where the assessee ~is a registered
firm for the purpose of set off and carry forward of the
| oss apportionment between the partners of the firm has got
to be made and they alone are entitled to have the amount of
the loss set off and carried forward for set . off ~ under
section 73. The natter is put beyond any pal e of doubt and
chal | enge in sub-section (2) of section 75 when it “says that
not hi ng contained in sub-section (2) of section 73  shal
entitle a assessee, being a registered firm to have its
loss carried forward and set off under the provisions of
section 73(2). The Tribunal and the Hi gh Court, therefore,
were right in holding that the ratio of the decision of this
Court in Kantilal Nathunchand's case (supra) cannot be
applied in respect of the assessnment nmade under the Act.
I dentical views have been expressed by the Hi gh Court of
Gujarat in Comm ssioner of Income-Tax, Gujarat Il v. Dhanji
Shanji (1) and the High Court of Punjab and Haryana in
Choudhary Cotton G nni ng and Pr essi ng Factory V.
Comm ssi oner of |ncome-Tax, Punjab. ( 2)

For the reasons stated above, we dismiss all the
appeals with costs. Hearing fee one set only.
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V. D. K. Appeal s di sm ssed.
1276




