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Stage Carriage Permt-Gant to native of Pondi cherry-
Affirmed by Chief Conmm ssioner as Appellate Authority-Dis-
crimnation on ground of place of birth-Jurisdiction of
Supreme Court-"The State"--"Under the control of Governnent
of India"-Meaning-Constitution of India, Arts. 12, 15, 32,
136.

HEADNOTE

The petitioner, a resident of Pondicherry, was an applicant
for a stage carriage permt,. before the State  Transport
authority pondicherry, alongwith 14 other —persons. The
Permt was granted to one Perunal Padayatchi taking into
account the fact that he was a native of Pondicherry along
with other facts. The petitioner, whose application for the
permit was rejected, went in appeal to the Appellate

Aut hority who di sm ssed the appeal . The petitioner filed
a wit petition under Art. 32 in this Court and cont ended
that preference on the ground of place of birth

is violative of Art. 15 of the Constitution. On the /dates
of the orders sought to be inpugned, Pondicherry was not yet
part of the territory of India, but when the petition was
heard it had beconme part of the territory of India. 1t was
contended on behalf of the respondent that in view of the
observations in the decision in N. Masthan Sahib v. Chief
Conmi ssioner, [1962] Supp. 1 S. C. R 981, the wit petition
was not mai ntai nabl e.

Held, that in Art. 12 the words "under the control of the
Government of India" qualify the word "authorities" and not
the word "territory" and Art. 12 gives an i acl usi ve
definition of the word "State".

Hel d, further, that if no wit could be issued at the tine-.
when the order was passed for the reason that Pondicherry
was not part of India at that tine, no such wit could be
i ssued in respect of past acts after Pondicherry had become
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as that would be giving retrospective operation to the
Constitution.

Janardan Reddy v. The State, [1950] S.C. R 940. referred
to.

Hel d, also, that judicial or quasi-judicial authorities out-
side the territory of India but under the administration of
the Governnment of India cannot be said to be ’'under the
control of the GCovernment of India’ as the expression
"control" connotes power to issue directions regarding how a
thing may be done by a superior authority to an inferior
authority, and in the case of a quasi-judicial authority no
such directions or orders could be issued. It is only in
the case of executive action that a superior authority may
direct that a particular thing may be done in a particular
way by the subordinate authority. In the very nature of
things ~where rule of law prevails it is not open to a
Governnment, be it the Government of India or the Government
of a State, to direct a quasi-judicial or judicial authority
to decide Any particular matters before it in a particular
manner .

N. Mast han Sahi b v. Chi ef - Commi ssioner, [1962] Supp. 1 S.
C. R 981, referred to

Hel d, al so, that the Chief Comm ssioner who is the Appellate
Authority in the case, fell outside the definition of
"State', he being a quasi-judicial authority not under the
control of the Governnent of India and, therefore, Art. 15
of the Constitution did not apply to himand no protection
under Art. 15 was availabl e against the Chief Comm ssioner
at the tine the inpugned order was nade.

JUDGVENT:
ClVIL APPELLATE/ ORI G NAL JURI SDI CTION: Civil Appeal No. 569
of 1961.
Appeal by special |eave fromthe order dated Septenber 9,
1960, of the Chief Conmi ssioner, Pondicherry in-Appeal No.
94 of 1960.
W TH
Wit Petition No. 347 of 1960.

Petition ’'tinder Art. 32 of the Constitution of

India for enforcenent of Fundanental Rights.
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N. C. Chatterjee, R K Garg and S. C. Agarwala for the
Appel | ant .

C. K. Daphtary, Solicitor-General of India, B. R L.
Iyengar and R N. Sachthey, for respondent No. 1 (in C A
No. 569/61).

R. Mahal i nga Iyer, for respondent No. 2 (in C A 569/61).

N. C. Chatterjee, R K Garg and S. C. Agarwala, for the
petitioner and the intervener

C. K. Daphtary, Solicitor-Ceneral of India, B. R L.
lyengar and R N. Sachthey, for respondent No. 1 (in W I,.

No. 347/60).

R. Thi agarajan, for respondent No. 3 (in W P. No.
347/ 60) .

1963. January 22. The judgnent of the Court was delivered
by

WANCHOO, J.--The appeal and the wit petition arise out of
the sanme order of the Chief Conm ssioner of Pondicherry
acting as the appellate authority under the Mtor Vehicles
Act and will be dealt with together. The petitioner is one
of fourteen persons who had applied for a stage carriage
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permt before the State Transport Authority, Pondicherry.
The petitioner’s application was rejected and the permt was
granted to Perunal Padayatchi, one of the respondents before
us. The State Transport Authority considered vari ous
factors one of which was that Perumal Padayatchi was a
native of Pondicherry and taking all the factors into
account, the permt was granted to Perunml Padayatchi. The
petitioner went in appeal before the Appellate Authority,
who i s the Chief Conmi ssioner of Pondicherry. The Appellate
Aut hority dism ssed

659
the appeal and observed that even if it were conceded. that
the claint of the petitioner were nore or less equal to
those of Perunmal Padayatchi; the latter would be entitled to
preference on the ground that he is a native of Pondicherry.
W may. add that though the petitioner used to live in
Pondi cherry, he was not a native of Pondicherry. This order
rejecting . the appeal was passed on Septenber 9, 1960. The
appeal has been filed with special |eave against this order
"I he petitioner has also filed the wit petition against
this order _in which he raises, the sane points.
The main contention urged on behalf of the petitioner is
that the order of the —appellate Authority shows that
preference was granted to Perunal Padayatchi on the ground
that he was a native of Pondicherry (i. e. he was born in
Pondi cherry), while the petitioner was nerely a resident of
Pondi cherry (i. ‘e. he was born _in - Pondicherry). The
petitioner contends' that such grant of preference on the
ground of place of birth is~ hit by Art. 15 of the
Constitution as the petitioner is a citizenof India, and
Art. 15 Jlays down that "the State shall ~not ~discrimnate
agai nst any citizen on grounds only of religion, race, case,
sex, place of birth or any of thent

This contention of the petitioner is net on behalf | of the
respondents in this way. The respondents submit that at the
rel evant time, Pondicherry was not within the territory of
India and the Constitution did not apply to it. Ther ef or g,
the petitioner would have no right to apply to this / Court
for special |eave under Art. 136 of the Constitution; nor
would the petitioner have a right to proceed by way of a
wit petition under Art. 32 against an order which was
passed by the Appellate Authority in Pondicherry at a time
when Pondicherry was not in the territory of I ndi a.
Reliance in this connection is placed on behalf  of the
respondents on the decision of this
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Court in N. Masthan Sahib V. Chi ef Conmi ssi oner
Pondi cherry(1)

The petitioner also relies on the same decision of /this
Court. It is conceded on his behalf that in view ~of that
decision it was not open to the petitioner to apply to this
Court under Art. 136 and therefore the appeal may not be
mai nt ai nabl e. But it is urged that under Art. 12 ,,,the
State" for the purpose of part Ill of the Constitution is
defined to include "' the Governnent and Parlianment of India
and the CGovernnment and the Legislature of each of the States
and all local or other authorities within the territory of
I ndia or under the control of the Governnent of India". It
is therefore contended that even though Pondicherry was not
a part of India when the order under chall enge was passed,
the Appellate Authority which passed the order was a "l oca
or other authority under the control of the Governnment of
I ndi a" and therefore was amenable to a wit under Art. 32 of
the Constitution. Further it is urged that whatever nay
have been the position when Masthan Sahib’s case (1), wag
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deci ded, Pondicherry is nowwthin the territory of India
since August 1962 and therefore this Court can now i ssue a
writ to the Appellate Authority if the order under
chal l enge, violates Art. 15 of the Constitution

The respondents however contend that the fact t hat
Pondi cherry is nowwthin the territory of India makes no
difference in the application of the decision in WMasthan
Sahib’s case (1). It is submitted that the reasons which
led the nmjority in that case to refuse to issue a wit
clearly imply (even if thereis no actual decision in
express ternms on the question now raised) that a judicial or
quasi -judicial authority cannot be said to be an authority
"under the control of the Government of India" wthin the
neani ng of Art. 12, and therefore the. Appellate Authority

whi ch was a quasi-,judicial authority was not under the
(1) [21962] Supp. 1 S.C R 981.
661

control of the Government of Indiia and could not be anenabl e
to a wit under Art. 32 at the tinme when the order under
chal | enge was passed. Further as the Constitution is not
retrospective —in operation the fact that Pondicherry since
August 1962 is part of the territory of India would not give
this Court jurisdiction toissue a wit now when it could
not issue a wit to the Appellate Authority in Septenber,
1960, even reading Art. 32 along with Art. 12 of the
Constitution.

Bef ore we conme to consider the questions thus raised in the

wit petition, we nmay state that so far as the appeal is
concerned, it is concluded by the decision in Msthan
Sahib’s case (1). Article 136 gives power to this Court to
grant special |eave to appeal fromany judgnent, decree,

determ nation, sentence or order in any cause or. natter
passed or nade by any court or tribunal inthe territory of
India. Admittedly, Pondicherry was not within the territory
of India when the order was passed and therefore Art. 136
woul d not apply to such an order. W have already indicated
that this position is conceded on behalf of the petitioner

So far therefore as the appeal is concerned it  nust be
dism ssed on the authority of Masthan Sahib’s  case (1),
though in the circunstances we shall pass no order” as to
costs.

Turning now to the wit petition, the main question that
falls for consideration is the effect of Art. 12 and whet her
on a proper interpretation of that Article, the Appellate
Authority could in this case be said to be "’a local or
other authority wunder the control of the Government of
I ndi a". It is submtted on behal f of the respondents that
this matter is also concluded by the decision of the
majority in Masthan Sahib’'s case (1), and that the effect of
that decision is that a judicial or a guasij udi ci a

authority would not be an authority "under the control of
the Government of India".” On the

(1) [21962] Supp. 1 S.CR 981
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other hand, the petitioner contends that there was no such
decision in that case as will appear from the concluding
portion of the judgnent and therefore the question is open
for consideration before us.

As both parties rely on that decision we may quote the
rel evant part thereof. Before we do so we may nention that
the decision in that case was in two parts, the first part
being delivered on April 28, 1961 and the final part on
Decenmber 8, 1961, though the report contains only the fina

part. Rel evant part of that decision which appears in the
first part delivered on April 28, 1961, is as below :--
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"Learned counsel pointed out that for the
purpose of the exercise of this Court’'s power
under Art. 32 of the Constitution for the
enforcenent of the fundanmental rights its
jurisdiction was not l[imted to t he
authorities functioning within the territory
of India but that it extended also to the
giving of directions and the issuing of orders
to authorities functioning even outside the
territory of I ndia provided t hat such
authorities were subject to the control of the
Government of India. This subm ssion.appears
to us well-founded and the power of this Court
under Art.’ 32 of the Constitution is not
circunscribed by any territorial Jlimtations
it extends not merely over every authority
within the territory of India but also those
functi oni ng outsiide, provided t hat such
authorities are “under the control of the
Gover nnent of India".
Then after considering Arts. 142 and 144 of the Constitution
and pointing out that in viewof the linmtations inposed by
Art. 142 on the territory within which alone - the orders or
directions of this Court could be directly enforced, a
guestion was posted whether a wit in the nature of
certiorari or
663
other appropriate order or direction to quash a quasi-
judicial order passed by an authority outside the territory
of India, though such authority i's under the control of the
Government of India could issue. The majority  judgnent
observed as follows in answer to the questionthus posed :-
“"I'f the order of the authority under the
control of the CGovernnent of India but
functioning outside the territory of India was
of an executive or - admnistrative  nature,
relief could be afforded to a petitioner under
Art. 32 by passing suitable orders against the
Government of |India directing them to give
effect to the decision of this Court by the
exercise of their powers of control over the
authority outside the territory of India.
Such an order could be enforceable by virtue
of Art. 144, as also Art. 142. But in a case
where the order of the outside authorityis of
a quasi-judicial nature, as in the case before
us, we consider that resort to such a
procedure is not possible and that if. the
orders or directions of this Court could Dot
be directly enforced agai nst the authority in
Pondi cherry, the order would be ineffective
and that the Court will not stultify itself by
passi ng such an order."
In the final order, however, at p. 1009 of the Report, the
majority observed as foll ows: -
"The wit petitions nust also fail and be
di smissed for the reason that having regard to
the nature of the relief sought and the
authority against whose orders relief is
clained they too nust fail. They are also
di sm ssed. We would add that these dismssals
woul d not preclude the petitioners from
approaching this Court, if so desired in the
event of Pondicherry becoming part of the
territory of India".
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it is contended on behalf of the petitioner that the
majority decision in that case seems to inmply that the
Appel l ate Authority was under the control of the Governnent
of India as otherwise it would not have been necessary to
put the two questions which were out to the CGovernnent of
India by the first part of the decision. Further it s
contended that the observations in the final part of the
judgrment that the petitioners in that case were not
precl uded from approaching this Court, if so desired, in the
event of Pondicherry beconming part of the territory of
India, also showthat it was not held in that decision that
judicial or quasi-judiciial authorities could not be under
the control of the Governnent of India. On the other hand,
it is contended on behalf of the respondents that judicia
or quasi-judicial authorities were not under the control of
the Government of India, for if-they were a wit would have
been issued in that case in the same way as in the case of
an executi've or admnistrative authority, i.e. a wit could
issue to the Governnment of India "directing them to give
effect to the decision of this Court by the exercise of
their powers of control over the authority outside the
territory of India". We- have carefully considered the
observations in the mjority decision in this connection and
it must be held that that decision is not a direct authority
on the question that is now posed before us., for the point
was not then specifically raised; and expressly decided,
though as we will [ater point out, the inplication of the
said decision is ‘against the -contention raised by the
petitioner. W have therefore to exam ne the contentions of
either party as to the exact scope and effect of the words
“all local or other authorities within the territory of
India or under the control of the Governnent of India", as
if the question is res integra.
The first contention on behalf of the petitioner is that the
words "’ under the control of the Governnent
665
of India" in Art. 12 do not qualify the word "authorities"
therein but qualify the word "territory". The ~ peti'ti oner
woul d therefore read the rel evant words of Art. 12 like this
"Al'l local or other authorities within the territory  of
India or all local or other authorities within the territory
under the control of the Governnment of India". Thus,
according to the petitioner, all that is required is that
the territory even if it is not the territory of _India,
shoul d be under the control of the Governnent of India, and
if the territory is under the control of the Governnent of
India all, local or other authorities in such territory
would be included in the words "the State". On. the  other
hand, the contention on behalf of the respondents - is/  that
the words "under the control of the Government of |ndia"
qualify the word "authorities" and not the word "territory"
in the relevant part of Art. 12 and that that part on its
true interpretation would read thus : "all local or other
authorities wthin the territory of India or all |local or
other authorities wunder the control of the GCovernment of
I ndi a".
Havi ng gi ven our anxious consideration to this matter we are
of opinion that the interpretation put on the rel evant words
on behalf of the respondents is the right one, both
gramatically and otherwise. Art. 12 gives an inclusive
definition of the words "the State" and within these words
of that Article are included, (i) the Government and Parli a-
ment of India, (ii) the Government and the |egislature of
each of the States, and (iii) all local or ot her
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aut horiti es. These are the only authorities which are
included in the words "the State" in Art. 12 for the purpose
of Part IlIl. Then follow the words which qualify the words
"all local or other authorities". These Ilocal or other
authorities which are included within the words "’'the State"
of Art. 12 are of two kinds, nanely, (i) those wthin the
territory of India, and (ii) those under the control of the
666

CGovernment, of India. There are thus two qualifying clauses

to "all local or other authorities." These clauses are
(i)within the territory of India and (ii) under the contro
of the Governnent of India. It would in our opinion be

gramatically wong to read the words "under the control of
the Governnment of India" as qualifying the word territory".
From the schene of’ Art. 12.it is clear that three classes

of authorities are neant to be included in the words ' ,the
State", there; and the third class is of two kinds and the
qualifying words which follow "all |[ocal or ot her
authorities" -define the two types of such local or other
authoriti'es as already indicated above. Further all |oca

or other-authorities within the territory of India include
all authorities within the territory of India whether under
the control of the Government of India or the CGovernments of
various States and even autonompus authorities which may not
be wunder the controlr of the Governnment at all. In
contradistinction to this the second qualifying clause
refers only to such authorities as are under the control of
the Government of India and so the second qualifying clause
nmust govern the word "authorities".’ Therefore, t he
interpretation put forward on behalf of the respondents
seens to us to be correct both gramatically and ot herw se.

"All local or other authorities" would thus be of two kinds,
nanely, (i) those within the territory of India, and (ii)
those under the control of the Governnent of India. ' In the
latter case there is no qualification that they should be
within the territory of India. |t is enough if they are
under the control of the Governnent of |ndia wherever they
may be. We are therefore of opinion that no wit /could

issue to the appellate authority at the time when the order
under chal | enge was passed, unless it could be called "other
authority wunder the control of the Government ~of India
Further,, there can be no doubt that if no wit could issue
to the Appellate Authority at the time the order was passed,
no wit could issue now after
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Pondi cherry has becone part of the territory of India, for
t hat would be giving retrospective operation to t he
Constitution for this purpose which obviously cannot be
done: (see Janardan Reddy v. the State(1l)).

The next question is whether a judicial or quasijudicia
authority outside the territory of India but wthin the
territory wunder the administration of the GCovernnment of
India can be said to be under the control of the Governnent
of India. For this purpose we have to find out the neaning
of the words "under the control of the Government of India"
as used in Art. 12. It is submitted on behalf of the
petitioner that if an authority is appointed by the
Governnment of India, is paid by the Governnent of India and
is liable to disciplinary action by the Governnent of India,
it would be an authority "under the control of the
Government of India". It is urged that as the Chief
Conmi ssioner, who is the appellate Authority, was appointed
by the Governnment of India, was paid by the Governnent of
India and was wunder the disciplinary control of the
Government of India, he would be an authority wunder the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 10

control of the Governnent of India and this court would
therefore have been entitled to issue a wit against him
even when the order was passed and therefore all the nore
so,, when Pondicherry is noww thin the territory of India.
The contention however that this Court could issue a wit
under Art. 32 against the Appellate Authority even at the
time when the order was passed, is clearly negatived by the
majority decision in Masthan Sahib's case (2), for if that
could be done, wit would have been issued in that case.
The reason why wit was not issued in Masthan Sahib’'s case
(2), was that the quasi -judicial authority was outside the
territory of India and this Court held that if the authority
were of an executive or admnistrative nature, a wit could
have been issued to the Government of India ""directing them
to give effect to the decision of this Court by the exercise
of their powers

(1) [1950] S.C.R 940. (2) [1962] Supp. 1 S.C.R 981
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of control over the authority outside the territory of
I ndi a". But as the authority in that case 'just like the
authority-in the present case was a quasi-judicial authority
resort to such a procedure was not possible and if the
orders or directions could not be directly enforced against

the aut hority in Pondicherry, the or der woul d be
i neffective. This clearly inplies that the quasi-judicia
authority was not under the control of the Government of
India like an executive or adnministrative  authority and

therefore it was not possible for this Court to issue a
direction to the Governnent of India to direct a quasi-
judicial authority to give effect to the decision of this
Court "by the exercise of their powers of control over the
authority outside the territory of India". It follows from
these observations in the majority decision in that case
that the control envisaged by the words "under the ' contro

of the CGovernment of India" in Art. 12 is not the contro

whi ch arises out of mere appointnent, paynment and the right
to take disciplinary action; the control envisaged under
Art. 12 is a control of the functions of the authorities
concerned, and the right of the Governnent of India by
virtue of that control to give directions tothe authority
to function in a particular manner with respect” to such
functi ons. Now if the authorities were administrative or
executive the control of the Government of I|ndia would not
only be by virtue of appointnent, paynent and disciplinary
action, but it would also extend to directing the authority
to carry out its functions in a particular manner and a
purely executive or adm nistrative authority canalways be
directed by the Government of India under which it is
functioning to act in a particular manner with respect to
its functions. Thi's, however,cannot be said of a quasi-
judicial or judicial authority even though the Governnent of
I ndia may have appointed the authority and may be paying it
and may have the right to take disciplinary action against
it in certain eventualities. It was not open
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to the Government of India to control the functions of a
quasi-judicial or judicial authority and direct it to decide
a particular matter before it in a particular way. It seemns
to us therefore that the control envisaged under Art. 12 is
control of the functions of the authorities and it is only
when the Governnment of India can control the function of an
authority that it can be said that the authority is wunder
the control of the Government of India. Such control is
possible in the case of a purely executive or administrative
authority; it is inmpossible in the case of a quasi-judicia
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or judicial authority, for in the very nature of things,
where rule of’ Jlaw prevails, it is not open to the
Governnment, be it the CGovernment of India or the GCovernment
of a State, to direct a quasi-judicial or judicial authority
to decide a particular’ matter before it in a particular
manner . Therefore, this being the nature of the contro

whi ch the Governnment of India must exercise in order that an
authority functioning outside the territory of India may be
said to be an authority under the control of the Governnent
of India within the neaning of Art. 12, a quasi-judicial or
judicial authority cannot be said to be an authority wunder
the control of the Government of India within this nmeaning.
W are therefore of opinion that the Appellate authority
bei ng quasi-judicial could not be directed by the Governnent
of India to decide aparticular matter before it in a
particul ar manner and therefore it cannot be said that it is
an authority under the control-of the CGovernment of India.
As we  have already indicated, this follows from the
reasoning of ~the majority in Masthan Sahib’s Case (1),
though it was not decided specifically as such in that case.
We are therefore of opinion that judicial or quasi-.judicia

authorities functioning in territories adm nistered by the
CGovernment of India but outside the territory of India
cannot be said to be authorities under the control of the
Government of India wthin the neaning of Art. 12, and
therefore Art. 12 would not apply to
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such authorities functioning outside the territory of India.
Consequently it would not be open to this Court to issue a
Wit under Art. 32 read with Art. 12 agai nst a
qguasi-.judicial authority outside the territory of India
even though that authority m ght have been appointed by the
CGovernment of India, mght be paid by the Governnment of
India or the Governnent of India mght have the power of
disciplinary action against it: The Appellate Authority
bei ng a quasijudicial authority would thus not be under the
control of the Governnent of Ilndia within the neaning of

Art. 12, Therefore it would not have been open’ to this
Court to issue a wit against the order under chall enge when
it was passed. In consequence it is not open-to this Court

now that Pondicherry has becone part of India to issue a
wit to the Appellate Authority with respect to an order
passed by it before Pondicherry becane part of India, as the
Constitution for this purpose is not retrospective.
The matter can be |ooked at in another- way. Art. 15
prohibits the State fromdiscrimnating against any - citizen
on grounds only of religion, race, caste, sex, place of
birth or any of them Therefore it is only when the State
as defined in Art. 12 (for there is nothing in the context
of Art. 15 to require otherwise) discrimnates, that a
citizen can conplain of the breach of Art. 15 and -ask for
relief fromthis Court under Art. 32. W have however held
that the Chief Comm ssioner being a quasi-judicial authority
was not under the control of the Government of India wthin
the neaning of Art. 12. Therefore, he could not be the
State within that Article. If so, it follows that the
di scrimnation (assunming there was any) was by an authority
which was not the State. The protection of Art. 1.5 is
against discrimnation by "the State." The petitioner
therefore would not be entitled to any protection under Art.
15 against the Chief Commi ssioner at the tine the inpugned
or der
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was made. That is another reason why the present petition
must fail
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We therefore dismiss the appeal and pass no order as to

costs in respect thereof.
costs.

We disnmiss the wit petition with

Appeal dism ssed.
Wit petition dismssed.




