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PETI TI ONER
NEW I NDI A PUBLI C SCHOOL & ORS. ETC

Vs.

RESPONDENT:
HUDA & ORS. ETC

DATE OF JUDGVENT: 15/ 07/ 1996

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K

G B. PATTANAIK (J)

Cl TATI ON
JT 1996 (7) 103 1996 SCALE (5)553

ACT:

HEADNOTE:

JUDGVENT:
W TH
SPECI AL LEAVE PETITION (CIVIL) NOS.12261-64, 12338-41,
12720-23 AND 13053 OF 1996.
ORDER

In SLPs except SLP Nos. 12720-23/96

We have heard the counsel on both sides. These Specia
Leave Petitions have been filed against the order of the
Di vi sion bench of the Punjab & Haryana Hi gh Court in L.P. A
No. 1368/ 92 and batch, dated March 1, 1996. The Haryana Urban
Devel opnent Authority (HUDA) had invited applications for
allotment of sites to establish the -high schools, prinmary
schools or nursery schools in the zone earmarked for the
schools in Panchkul a. Pursuant thereto, several applied for
allotment of sites. HUDA had allotted, out of 23 plots
avai l able, sites to 1, persons and denied allotnent to eight
persons. The non-allotees filed the wit ~petitions. in the
H gh Court challenging the validity of the procedure adopted
by the HUDA in allotting sites to the schools. Though the
| earned single Judge found fault with the allotment, on
finding and taking into consideration that pending wit
petitions, the petitioners and sone of the respondents had
constructed buildings and schools were being run- at the
allotted plots, he upheld their actions and dism ssed the
wit petitions wth the observations nentioned therein. On
appeal, the Division Bench set aside the order of the
| earned single Judge and whil e quashing the allotnents made,
i ssued directions as enunerated thus:

"a) All the school sites required

to be allotted or sold shall be

notified afresh strictly in

accordance with the provisions of

the Act and the Regulations. Al

t he petitioners, t he private
respondents and all other eligible
persons shall be permtted to

participate in the process of sale
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or allotnment;

b) preference shall be given for
sale or allotnment by open auction;
c) In case, t he r espondent
authority decides not to resort to
the method of open auction, it may
invite applications in accordance
with the provisions of Regulation 5
and on the prescribed proform

d) The tentative price/premum of
each site shall be pre-determ ned
and proportionate ear nest noney
recei ved al ongwi t h the
applications, if filed;

e) appropriate reasonable wuniform
criterion for maki ng t he
allotments, if SO desired be
notified i n advance;

f) Before initiating action for
sale or allotnent of the schoo
sites, val ue of t he
construction/buil ding raised by the
private respondents herein shall be
got determ ned by the Conmttee of
experts Headed by a Chi ef Engi neer
g) The intending allotees would be
intimated that if they succeedin
getting the school sites allotted
in their favour, they will take its
possessi on alongwith the  building
staff and the students who offer to
remain in their
enpl oynent/institutions;

h) Incase it is decided to transfer
the land by open auction it shal
specifically be mnmentioned in- the
notice that in case the present
all ottee succeeds in such ‘auction
they shall be given the benefit of
10 percent of the bid anount
of fered by them

i) Qut of the anount realised by
sale or |ease on account of the
price-prem um t he erstwhile
allottees shall be paid the anopunt
spent by himit in rai sing
construction of the building at his
own risk and responsibility during
the pendency of the wit petition
as calculated by Expert Conmittee
alongwith the anount already paid
to the HUDA such a provision would
not be appl i cabl e wher e t he
allottee exercises his option to
renove the construction raised by
himit at his/its own risk and
responsi bility.

j) The process be initiated within
two nonths and conpleted wthin
f our nonths;

k) Till the process of fresh
allotnment is conpleted, the private
respondents shall be permitted to

remain in possession of the schoo
sites allotted to t hem The
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appel l ants are held entitled to the

paynment of costs which are assessed

at Rs.2,000/- per appeal."

Shri P.P. Rao, Shri Gopal Subranani am | earned senior
counsel appearing for the petitioners and Shri Arun Jaitl ey,
| ear ned seni or counsel appearing for the HUDA contended t hat
the HUDA had laid the criteria for allotment of the sites;
invited applications, prescribed the pre-conditions for
conpliance laid down therein; a Comrmittee was constituted to
go into the credentials of the applicants; and after close
scrutiny of those applications the HUDA had allotted these
sites to the petitioners in total to 11 applicants.
Therefore, the procedure adopted by the HUDA cannot be found
fault with. Shri Rao and Gopal Subramani am further contended
that allotment by auction is not the only criteria provided
in Section 15 of the Haryana Urban Devel opment Authority
Act, 1977 (for ~short, the ~"Act"). The Haryana U ban
Devel opment (Di sposal ~ of Land 'and Buil dings) Regulations
1978 (for short, the Regulations) do indicate the provision
for allotnment by nodes other than public auction. Proviso to
regul ation 5(3) itself gives power for allotment to groups
or individuals or persons practicing any profession or
carrying on any occupation, trade or business or for any
such categories of persons or governnent departnment or
institution or charitabl e institutions or ot her
organi sations for public welfare as may be decided by the
authority from time to tinme. Therefore, the Division Bench
was not right in its conclusion that allotnent by public
auction is the only node of allotnent.

It is al so further contended that pending wit
petitions the petitioners have constructed the buildings at
a huge cost. Conpliance of the directions of the D vision
Bench would put them to great disadvantage and that,
therefore, the relief should be suitably nmoulded. Having
given consideration to the respective contentions, we think
that the directions issued by the Division bench  broadly
cannot be found fault wth. It (is seen that Section 15 of
the Act gives power to the authority for disposal of the
| and as under:

"15. Di sposal of land - (D

Subject to any directions given by

the State Governnent under this Act

and to the provisions of sub-

section (5), the Authority nmay

di spose of -

(a) any land acquired by it or

transferred to it by the State

CGovernment without wundertaking or

carrying out any devel opnent

t hereon; or

(b) any such | and after undertaking

or carrying out such devel opnent as

it thinks fit, to such persons, in

such manner and subject to such

termns and condi tions, as it

considers expedient for securing

devel opnent .

(2) Nothing in this Act shall be

construed as enabling the Authority

to dispose of land by way of gift

but subject to this condition

reference in this Act to the

di sposal of |and shall be construed

as reference to the di sposa

thereof in any manner, whether by
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Regu

way of sale, exchange or |ease or
by the creation of any easenent,
right to privilege or otherw se.

(3) Subject to the provi si ons
her ei nbef ore cont ai ned, t he
Aut hority nmay, sell, |ease or
ot herw se transfer whet her by
auction, allotnment or otherw se any
l and or building belonging to it on
such ternms and conditions as it
may, by regul ations, provide.

(4) The considerati on noney for any
transfer under sub-section (1)
shall be paid to the Authority in
such manner as may be provided by
regul ation.

(5) Not wi t hst andi ng anyt hi ng
contai ned in any other |law, for the
time being inforce, any land or
buil'ding or ~both, as the case may
be, shall continue to belong to the
Aut hority unti | t he entire
consi derati on nmoney together wth
interest and other amount, if any,
due to the Authority, on account of
the sale of such Iand or building
or both is paid.

(6) Until the conditions provided
in the regulations are fulfilled,
the transferee shall not~ transfer
his rights in the land or building
except with the previous pernission
of the Authority, which nmay be
grant ed on such terns and
conditions as the Authority may
deemfit."

ation 3 provides the node of di sposal

"Mbde of disposal - Subject to any
direction issued by the State
Government under the Act and to the
provi sions of sub-section (5) of
section 15 of the Act:

(a) the Authority may dispose of
any |and bel onging to it in
devel oped or an undevel oped form
(b) any land or building of the
Authority may be disposed of by
Authority by way of sale or |ease
or exchange or by the creation of
any easenent right or privilege or
ot herw se;

(c) the Authority may dispose of
its land or building by way of sale
or lease either by allotnent or by
auction, which nmay be by open bid
or by inviting tenders.

SALE OR LEASE OR LAND/ BU LDI NG BY
ALLOTMENT

4. Fi xati on of tentative
price/ prem um -

(1) The tentative price/prem um  for
the di sposal of land or buil ding by
the Authority shall be such as may
be determ ned by the authority
taking into consideration the cost

t hus:
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of | and,
devel opnent
ot her direc

as nmay be

esti mat ed cost of
cost of buildings and
t and indirect charges,

det er mi ned by the

Authority fromtime to tine.

(2) An ext

price/ prem um shal

"preferenti

preferential”

5. Procedur
| ease of

all ot ment -
or | ease
i ndustri al

allotnment t
shal | make
Estate Of

regulati on)

regul ation
(1) shal
acconpani ed
be determ
whi ch shal
per cent o

| ocal place
concerned o

(3) In th
pl ot/ bui I di

ra 10%

a.l n

and 20% of the
be payabl e for
and Speci a

Pl ots respectively.

e in case of sale or
land or bui |l di ng by

(1) In

t he case of sale

of resi denti al and

| and

or “building by

he intending purchaser
an application to the
icer concerned in the
prescribed form (annexed to these
as given in forns 'A
and " B" respectively.

(2) No applicati on~ under sub-

be valid unless it
by ~ such anpbunt as may

ned by

not’ be

the Authority,
|l ess than ten

f the price/premum in
the form of a demand draft payable
to the Estate O ficer, and drawn on
any schedul ed bank situated at the

of the

Estate O ficer

r any other such place
as the Estate O ficer may specify.

e case
ng when

of residentia
the application

has been so tendered, the Estate
O ficer or such other office’as may

be empowere
directions
Aut hority i

d, shal
as may
n this

the applicant for
buil dings of the size
. The allotnment nmay be
come first served basis

pl ot cr
applied for
on 'first

or by draw of

subj ect to such
be i ssued by the
behal f consi der
allotnent of a

lots, as may be

determnmined by the Authority and the
applicant shall be sent

successfu
al | ot ment

etter,

in form 'C or

"Cl’ by registered post;

Provi ded that for the purposes
pl anni ng and devel opnent
ban estate, m nd or
bui | di ng may be reserved for groups
ual s or for per sons

of proper
of an ur

or individ
practicing

carrying or
or busines
category o
Depart ment s

any

pr of essi on or

any occupation, trade

S or

for such other

f Persons, Governnent

and

institutions,

charitable institutions and other
organi sations of public welfare, as

may be decided by
Fromtinme to tine."

A readi ng
wi th Regul ation

t her eof ,
3 [c]

the Authority

in particular Section 15 [3] read
does indicate that there are severa
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nodes of disposal of the property acquired by HUDA for
public purpose. One of the nodes of transfer of property as
indicated in sub-section (3) of Section 15 read with sub-
regul ation (c) of Regulation 5 is public auction, allotnent
or otherwi se. Wen public authority discharges its public
duty the word otherwi se would be construed to be consistent
with public purpose and cl ear and unequi vocal guidelines or
rules are necessary and not at the whim and fancy of the
public authorities or under their garb or cloak for any
extraneous consideration. It woul d depend upon the nature of
the schene and object of public purpose sought to be
achieved. In all cases relevant criterion should be pre-
determ ned by specific rules or regulations and published
for the public. Therefore, the public authorities are
required to nake necessary specific regulations or wvalid
gui delines to exercise their discretionary powers; otherw se
the salutary procedure would be by public auction. The
Di vi sion Bench, “therefore, has rightly pointed out that in
the absence of such statutory  regulations exercise of
di scretionary power to allot” sites to private institutions
or persons was not correct-in | aw

The Division Bench has -doubted the bona fides in the
allotnments in question, as~ expressly found in the judgment
Since the Ilearned single Judge had accepted the avernents,
but the Division Bench was not inclined to accept the sane
and doubted the bona fides of the actions of the authorities
and resultant allottees, due to absence of any strong
material we cannot lightly brush aside or disagree with the
observations made by the |earned Judges of 'the D vision
Bench. Under those circunstances, we are incline to uphold
the order of the Division Bench subject'to the follow ng
further directions:

Wil e accepting the directions given by the Division
Bench we further add that the Committee woul d, as suggested
by the Division Bench, in evaluating the property, determ ne
the market value of the sites allotted prevailing as on
Septenber 11, 1992 in the light of the directions issued in
the light of the direction issued in the judgnent, ‘After the
determi nation so nade, an option would be given-only to the
petitioners, i.e., Ajay Menori al School , Ashok Tr ehan
Menorial Charitable Trust and Manav Mangal Society and Lt.
Col. Y.P. Mahindru, for paynent of the nmarket price in
[ unpsum In the event of their accepting the offer the sane
shall be laid before the first court of the High Court to
obtain tile approval thereof. The H gh Court, before giving
approval, would consider the valuation and other relevant
material. The HUDA also is directed to frame an appropriate
scheme for allotment of the sites under discretionary power
or other made otherwise than by public auction and then
pl ace the schene before the first court of the H-gh Court
and obtain approval of the validity and correctness of the
scheme and would thereafter proceed with the disposal of
properties in future. As far as allotment to t he

petitioners, viz, Ajay Menori al School s Ashok Trehan
Menorial Charitable Trust and Manav Mangal Society and Lt.
Col. Y.P. Mahindru, in these special |leave petitions is
concerned, the same will be subject to the above directions

and in the event of their non-acceptance, the properties
should be put to public auction along with other sites and
buil dings. The plots allotted to the rest of the petitioners
other than those cases where notices were issued, will be
subject to the directions issued by the Division Bench. The
other unallotted plots also should be put to public auction
as ordered by the Division Bench
The Special Leave Petitions are accordingly ordered.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7

SLP Nos 12720-23 of 1996

| ssue notice returnable within four weeks. In addition
dasti service alsois permtted. In respect of the plot
covered in these petitions, it would be subject to orders
after service of notice.




