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ACT:

Ej ectnent--Suit by ' Government or local Authority against
assi gnees of |eased | and and building--Applicability of Rent
Act--Jurisdiction of Gty Gvil Court--joint tenancy--Notice
on one tenant, if sufficient--Suit if bad for non-joinder of
| egal representative of the deceased joint tenant--Assignee
of tenancy if bound by the terns of t he origi na
| ease--Where enviction of sub-tenant not Possible ' under
statute, whether a ground to defeat the rights of the Loca
Aut horities--Bonmbay Rents. Hotel and Lodgi ng Houses Rates
(Control) Act, 1947 (Bom 57 of 1947), ss. 4, 5(8), 15.

HEADNOTE

In 1924, the Trustees of Port of Bonbay granted a | ease of
land for ten years to a partnership firm wth the covenant
that the |l essee would, at their own expense construct upon
the said land, certain buildings to the specification. of
the trustees. It was provided inter alia that the |essee
would be at liberty to renmpve the buildings, erected by
them within three nonths after the expiration of the term
It is not clear what happened actually after the  expiration

of the termof ten years. |n 1942, the Trustees granted to
M s. D and 0 their respective heirs, execut ors,
admi nistrators and assigns, a mthly tenancy of the and
together with the buil dings standing thereon. It was agreed
with themthat on the
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determ nation of the tenancy, they would have to renbve such
bui | di ngs as were standi ng upon the demised land. |n 1947 M

Is. D and 0 assigned then rights in the |ease to one R and
the appellant K which was accepted by the trustees. After
due notice in 1956, the Trustees filed a suit for ejectnent
against Rard K, in the Bonbay City Civil Court. R had died
before the filing of the suit and the plaint was anmended by
striking out the nane of R The appellant as defendant took
a nunber of pleas; (a) notice was invalid as 'it had been
served only upon one of the |l essees, (b) suit was bad for
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non-j oi nder of the heirs and the | egal representatives of R
(c) jurisdiction of City Civil Court was challenged as the
suit was governed by Rent Act, (d) and lastly, that the
contract to deliver vacant possession was inpossible of
performance and the said inpossibility rendered the’ claim
of the plaintiffs inconpetent.

Held, that wonce it is held that the tenancy was joint a
notice to one of the joint tenants was sufficient, and the
suit for the same reason was good.

Held, further, that the suit as laid for vacant possession
of the site and in the City Cvil Court was conpetent.

Held, that in view of the definition "prem ses” in s.5.(8)
and the events leading to the amendnent of s. 4, the anend-
nent was enacted to cut down by a definition the operation
the words "any prem ses belonging to the Governnent or a
[ ocal authority" by excluding buildings which were occupied
by sub-tenants even though the building belonged to the
CGovernment. or continued to belong to it and any action of
the Governnent or-local authority in respect of the |and
falls to be governed by usb-s. (1) and not sub-s (4.) (a) of
the Rent-control Act.

Hel d, therefore, if the Government or a local authority
wants to evict a person fromthe |land, the provisions of the
Bonbay Rents, Hotel ‘and Lodgi ng Houses Rates (Control) Act,
1947, (lo not cone in the way. For the sane reason, the
suit for ejectnent does not have to be filed in the court of
smal |l causes, as requirtd by a Rent Control “‘Act but in the
Cty- CGvil Court.

If the "original |essees took onlease not only the | and but
also the building, it-is not open to their assignees to
claimthat the ownership of the Governnent extended only to
the land and not to the buil dings.

If the appellant cannot evict his tepant so as to be able to
renmove the building, in exercise of theright conferred on
him that is an unfortunate circunstance, which does not
serve to entitle him to defeat the rights of Por t
Aut horiti es.
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Quere :-The Port Trust Authorities, whether can evict the
sub-tenants ?

Bhatia Co-operative Housing society Ltd. v. D-C. Patel,
(1953) S.C.R 185 and Bara Bhaywandas v. Bonbay Cor poration

A l.R 1956 Bom 364, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal = No. 302 of
1961.

Appeal by special |eave fromthe judgnent and order / dated
Sept enber 24, 1959, of the Bonbay Hi gh Court in F.A- No. 731
of 1959.

B. Sen and I. N. Shroff, for the appellant.

M C. Set al vad, At t or ney Gener al of I ndi a, B
Parthasarthi, J. B. Dadachanji, 0. C Mathur and Ravinder
Narain, for the respondents.

1962. February, 27. The Judgnent of the Court was.
del i vered by

H DAYATULLAH, J.-This appeal arises out of a suit tried in
the Bonmbay Gty Cvil Court at Bombay:. filed by the
respondents, the Trustees of the Port of Bonbay, for the
ejectment of the appellant, Kanji Manji, and one Rupji
Jeraji who had 'died even before the suit was filed, from a
plot situated at Haji Bunder Mazgaon, Sewi Reclamation
Estate, Bonbay. and for possession of the land. There was a
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claimfor Rs. 10,871-14-0 being the arrears of water charges
and property taxes, with which we are not concerned. The
suit was decreed by the Bonbay City Civil Court and the
appel l ant was ordered to, vacate the suit premses add to
deliver vacant possession thereof. An appeal was filed
against the decree in the Hgh Court of Judicature at
Bonbay, but it was dismssed summarily on Septenber 24,
1959. The High Court also refused an application for a
certificate, but the appellant applied for special |Ieave,
and having obtained it, filed the present appeal

In 1924, the Trustees of the Port of Bonbay granted a | ease
of the said |land to five persons, who

464

were trading in partnership under the nane and style of
Mancherji Vadilal and Conpany. This |ease was for a term of
10 Conmenci ng fromDecenber 14, 1923. For the first six
nonths, the conventional rent of pepper corn, if demanded,
was payable, and thereafter for the remaninder of the term a
nonthly rent of Re. 633-5-4 was payable on the first day of
every month. The | essees were also to pay all rates, taxes,
assessnments, etc. One of the covenants of the |ease was
that the | essees would, at their own expense and during the
first six nonths period, construct upon the said piece of
land buildings for wus as bullock stables and offices
according to the /specification given to themby the said
Trustees and to be approved by them It was provided, inter
alia, that upon the expiration of the term if the |essees
had observed and perforned all the covenants, they would be
at liberty, at their own expense, to renmove the buildings
erected by them upon the dem ses on condition that the
renoval would be conpleted within three nmonths after the
expiration of the term During this period of three nonths,
the | essees were to pay the nonthly rent and al so to pay al
rates and taxes etc. and if they failed to renove the
buildings wthin the period of three Calendar nonths from
the expiration of the termand within like period to fill up
all excavations and to level up and restore the land, the
right to renove the buil dings would stand deternmined, and
the buildings would belong to the Trustees, who would be
entitled to renove themand to clear, level and restore the
| and and recover the costs fromthe | essees.

It is not clear fromthe record as to what happened actual ly
after the expiry of the term But on August 11, 1942, the
Trustees of the Port of Bonbay granted to Moreshwar~ Narayan
Dhotre and Di nshaw Rustonji Ogre, carrying on business under
the name and style of Messrs. Dinshaw and Conpany and their
respective heirs, executors
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adm nistrators and assigns, a nonthly tenancy of. the /|and
together with the buildings standing thereon and all the
rights, easenents and appurtenances belonging -to t he
prem ses on paynment of monthly rent of Rs. 300/ , clear of
all deductions on the first day of each Cal ender nmonth and

payment of all rates, taxes etc. The |essees covenant ed not
to add to, or alter the said buildings and conveniences
etc., without previous consent, in witing, of the Trustees
and to nmaintain the property in good repair at their own
cost. They further agreed
"to peacefully | eave and, yield up the deni sed
prem ses together with all buildings thereon
as prepared and kept at the expiration or
sooner determination of the tenancy hereby
created or in the event of the Tenant s
becoming entitled to renove the buildings
standing on the dem sed | and at the expiration




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

or sooner determ nation of the tenancy hereby
created pursuant to the proviso in that behalf
hereafter contained to peaceably |eave and
yield up the denised | and cleared and |eveled
to the satisfaction in all respects of the
Trustees."

The provisos, inter alia, include the following covenants

bi nding the | essees :
"(2) Either party to these presents may
terminate the tenancy hereby created by giving
to the other of themone, calendar nonth's
notice in witing to expire on the 1st day of
any cal endar. nont h.
(4) The Tenants nay during the period of
notice for determ nation of tenancy hereby in
accordance with proviso No. 2 herein before
contai ned ~rempove such buil di ngs as have been
standi ng= upon the dem sed | and provi ded that

the Tenants shall have paid all rent hereby
reserved up to the determ nation
466

of this tenancy and shall have performed and
observed all the covenants on the part of the
Tenant's and the conditions herein contained or
referredto."
On  February 28, 1947, Moreshwar Narayan Dhotre and Di nshaw
Rustonji Ogra assigned their rights inthe lease to Rupji
Jeraj and Kanji 'Manji who, according to the deed of
assignment (Ex.D) paid Rs. 22,250/- to the assignors, and
this assignment appears to have been accepted by the
| essors. On January 25, 1956, the Trustees of the port of
Bonbay sent a notice to Rupji Jeraj and Kanji Manji
requiring themto vacate the prem ses and  deliver. ' vacant
and peaceful possession of the land on February 29, ' 1956.
This notice was not conplied with, and the suit was filed
for their ejectnment, as stated already. |In the plaint, the
first relief clained was that "the defendant be ordered and
decreed to forthwith deliver vacant and peaceful possession
of t he denmised premses situate at Mazagaon Sewr i
Recl anation Estate and nore particularly described in Ex. A
hereto." Exhibit A mentioned the follow ng:
"Al'l that piece or parcel of land situate at
Haj i Bunder, Mazagaon Sewr i Recl anmati on
Estate, Bonbay, adneasuring 5066 619 square
yards or thereabouts bearing Cadastral Survey
No. 272/145 of Parel - Sewr ee Division.’
The suit, as stated was filed against both Rupji Jeraj and

Kanji Manji, but later, the plaint was amended by striking
out the name of Rupji Jeraj, who had died nuch earlier
The appel | ant, as defendant, rai sed a nunber of pleas. Hi s

main contention was that the notice dated January 25, 1956
was invalid, inasmuch as it had been served only upon one of
the lessees (Kanji Manji) and not upon the heirs and '|ega
representatives of Rupji Jeraj. He also contended
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that the suit was bad for non-joinder of the heirs and | ega
representatives of Rupji Jeraj, who were necessary parties.
He raised a plea #of jurisdiction alleging that the suit had
to be filed in the Court of Small Causes, Bonbay, inasmnuch
as it was governed by the Bonbay Rents, Hotel and Lodging
Houses Rates (Control) Act, 1947. He further <clained the
protection of a. 4, sub-a. 4 (a) of this Act which, he said,
applied to himand not subs. (1) of the sane section. He
contended that, in view of the prohibition contained in the
Act the could not evict his sub-tenants and that the con-
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tract that he must deliver vacant possession was inpossible
of performance, and the said inpossibility rendered the
claimof the plaintiffs inconmpetent.

Al  those pleas were found agai nst the appellant. It was
held that the tenancy was a joint tenancy that a notice to
one of the joint tenants was sufficient, and that the
suit,al so was not bad for non-joinder of the | ega
representatives of Rupji Jeraj. The trial Judger held that
the present agreenent was enforceable, inasnuch as this case
was governed by sub-s. the(l) and not sub- s. 4 (a) of s. 4
of the Act. For same reason, the trial Judge also held that
the suit was properly laid in the Bonbay City Cvil Court at
Bonbay, The sane contentions were raised before us, and we
shall deal with themin the sane order

The argument about notice need not detain us long. By the
deed of assignnment dated February 28, 1947, the tenants took
the premses as joint tenants. The exact words of-the

assignment  were that........ the Assignors do and each of
them both hereby assign and assure with the Assignees as
Joint Tenants......... The deed of ‘assi gnnment was approved
and accepted by the Trustees of the Port of Bonmbay, and
Rupji Jeraj and the appellant nmust be regarded as joint
tenants. The trial Judge
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therefore, rightly held themto be so. Once it is held that
the tenancy was joint, a notice to one of the joint tenants
was sufficient, and the suit for the same reason was also
good. M. B. Sen, in arguing the " case of the appellant,
did not seek to urge the opposite: In our ~ opinion, the
notice and the frame of the suit were, therefore, proper
and this argunment has no nerit.
The real controversy in this case centers round t he
applicability of the Bonbay Rents, Hotel and Lodgi ng ' Houses
Rates (Control) Act, 1947 (shortly called the Rent ' Contro
Act in the judgment) to the present suit., and from that
also arises the question of the jurisdiction of the Bonbay
Cty Civil Court. The latter argument about the juris-
diction of the Court can only arise, if the Rent Control Act
applies to the present facts. W shall, therefore, consider
these two points together
It must not be overlooked that the suit was for  eviction
from the land only Under the Rent Control —Act, the word
"premses " is defined by s.5 (8) inter alia, as follows:
"Prem ses" neans-
(& any land-not being used for agricultura
pur poses.
The Act, prior to its amendnent in 1953 by the Bombay Act
IV of 1953, provided by s.4(1) as foll ows:
"This Act shall not apply to any prenises
bel ongi ng to the Governnment or a | oca
authority or apply as against the Governnent
to any tenancy or other like relationship
created by a grant from the Governnent in
respect of prem ses taken on | ease or
requi sitioned by the Governnent; but it shal
,apply in respect of premses let to the
Government or a local authority........
Thi s sub-section was considered by the Bonbay
469
Hi gh Court in a case, which was brought up in appeal to this
Court by special ||eave. The judgnent of this Court s
reported in Bhatia Co-operative Housing Society Ltd. v. D
C. Patel (1). In that case, building sites were auctioned
in 1908 by the Gty Inprovenent Trust, Bombay. One of the
conditions of the sale was that the bidder should construct
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a building, on the site, of a certain value and according to
a plan approved by the City Inprovenent Trust. One Sitaram
Laxman was the highest bidder, and he constructed a
building. as agreed. He was then granted a |lease of the
| and together with the building for 999 years. Subsequently
in 1925, the Bonmbay Minicipality succeeded the Gty
| mprovenent Trust, and the Bhatia Co-operative Housing
Society Ltd. acquired the lessee’'s interest. A suit was
filed by the Co-operative Society against its own tenants in
the Bonbay City Cvil Court. The plea was that the suit
ought to have been filed in the Court of Small Causes, as
required by the Rent Control Act. The plaintiff relied upon
sub-s. (1) of s. 4 to showthat the Act did not apply to
such a suit. This contention of the plaintiff was accepted
by the Trial Judge, who decreed the claim The Bonbay Hi gh
Court, however, on appeal, held that sub-s.(1) of s. 4 did
not apply, and that as between the Co-operative Society and
its sub-tenants, the suit was governed by the Rent Contro
Act and ought, to go before the Court of Small Causes. The
Hi gh Court, therefore ordered that the plaint be returned
for presentation to the proper Court.
This Court, on appeal” by -special |leave, reversed the
deci sion of the "H gh Court, and restored that of the Tria
Judge. This Court ‘pointed out that sub-s. (1) of s. 4 had
three parts viz.

"(1) this Act shall not apply to prenises

bel ongi ng to the Governnment or a | oca
aut hority;

(1) [1953] S. C. R 185,
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(2) this Act shall not apply as against the
Covernment to any tenancy or other like

rel ati onship created by grant from the
CGovernment in respect of prem ses taken or
| ease or requisitioned by the Governnent; and
(3) this Act shall apply in respect of pre-
mses let out to the Governnent or a loca
authority."
This court further held that the first part of the sub-
section nentioned as part No. (1) above had no reference to
any tenancy or other like relationship as in the latter
part, and was general in character. |In framng it in that
way, the intention was obviously different, and it was to
exenpt premses of a particular type fromthe operation of
the Act altogether, and the exenption attached to the

premn ses. Reasons were given by this Court why it ~thought
that this exenption was general and the inmmunity absol ute.
Into these reasons we are not now required to go. As

bet ween t he Bonbay Municipality and the | essee, it was / held
that the land and the buildings belonged to the forner as
owers and not to the |essee. This Court, therefore,
observed at p. 196:
"The truth is that the lessor after the
buil ding was erected becane the owner of it
and all the tine thereafter the dem sed pre-
m ses which include the building have bel onged
to himsubject to the right of enjoyment of
the lessee in terns of the |ease."
The Act was thus held not to apply to such suits, and the
order of the Hi gh Court was reversed.
At first, an Ordinance and later, an Act were passed to
nullify the effect of this ruling by the addition of sub-
s.4(a). That sub-section now
reads as follows ;.
"(4)(a). The expression "prenises
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belonging to the CGovernnent or a |ocal au-
thority" in sub-section (1) shall, notwith-

standing anything contained in the said sub-
section or in any judgnent. decree or order of
a Court, not include a building erected on any
| and hel d by any person fromthe Governnent or
a local authority under an agreenent, |ease or
other grant, although having regard to the
provi sions of such agreenment, |ease or grant
the building so erected may bel ong or continue
to belong to the Government or the |oca
authority, 'a,-, the case may be; and
(b) notw t hstanding anything contained in
section 15, such person shall be en led to
,tit create a tenancy in respect of such
buil di ng or a part thereof."
The anmendnent achieved two different things. It enabled the
| essee of the particular kind of building described in el
(a) to crieate sub-tenancies in spite of the ban agai nst sub-
tenancies contained in s.15). 1t also excluded from the
operation of sub-s.(1l) the buildings specified in cl. (a) of
the subsection. The anendment said nothing about the
rel ati onship of the Government or the local. authority, on
the one hand, and 'the lessee, on the other, in respect of
the land. The word "prenises" in subs.(2) could nean the
land or the buildings or both. Sub-section (4)(a) dealt
only with the buildings, and did not deal with the Iand,
because it wused the word "buildings" and not the nore

general word "prem ses". The inport of sub-s.(4)(a) of s.4
was thus limted to buildings, and did not extend to | and.
The sub-secti on, however , was drafted sonewhat

inartistically, and the obscurity of the llanguage 'presents
sone difficulty. The Trial Judge following a decision of
the Bonbay Hi gh Court reported in Ram Bhagwandas v. Bonbay
Corporation(l). In that case, one Khudabaksh Irani had

A l.R 1956. Bow. 364.
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taken lease of certain plots sone 30 years -back., and
constructed sone structures upon the open plot, and rented
them out as tenenents. In 1947, lrani sold them to one
Tyabal | i . In 1951, the Municipal Corporation filed a suit
to eject Tyaballi fromthe plots, and by a consent _decree,
Tyabal | i agreed to deliver up vacant and peaceful possession
of the plots clear of all structures. Tyaballi ~failed to
renove the structures, and the Minicipal Corporation sought
to execute the decree. The tenants thereupon filed a suit
under 0. 21, 103 of the Cvil Procedure Code against
Muni ci pal Corporation, but the suit was disnmssed. In the
appeal which was filed in the H gh Court, it was ~conceded
that the Minicipal Corporation was the owners of the plots
in question, but protection was clained on the basis of sub-
s.(4)(a) of s.4 of the Rent Control Act. Chagla, C J. in
dealing with the history of the amending Act, pointed out
that the legislature was seeking to protect by that sub-
section tenants who occupied buildings put upon | and
bel onging to a local authority, if the buildings occupied by
them were constructed under an agreement under which the
| essee was under an obligation to construct buildings. He
pointed out that the protection of sub-s.(4) (a) was to
buildings and not to |land, and that the phrase "under an
agreenent, |ease or other grant" nodified not only "held by
any person from CGovernment or |local authority" but also
"erected on any land'. He, therefore, held that the words
"erected on any land held by any person from a |oca
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authority" were descriptive of the building and did not
enphasi se the point of tinme when the building was erected.
By that phrase, what was enphasi sed was ",that the nature of
the building nust be such as to satisfy the test that it was
erected on land hold by a person froma local authority and
the test must be applied at the tinme when the protection is
sought . "
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In this case, it is contended, as it was contended in the
Bonbay Hi gh Court, that so long as a building was erected
under an agreenment with Government or a local authority, the
benefit of sub-a. (4)(a) of s. 4 would be available, no
matter how many hands the property m ght have changed. this
argunent was considered by the learned Chief Justice, and
was rejected.

In our opinion, though the section is far from clear, the
meani ng given by the l'earned Chief Justice is the only
possi bl.e “nmeani ng, regard being had to the circunstances in
whi ch this sub-section came to be enact ed. Those
circunstances were : In a case in which the holder of the
land froma local authority was seeking to evict his sub-
tenants, it was held by the Bonbay H gh Court that the
matter was governed by the Rent Control Act. This Court
hel d that sub-s. (1) applied and the suit was not governed by
the Rent Control Act. ~The amendnment was enacted to cut down
by a definition the operation of the words "any prenises
belonging to the Governnent or a local —authority", by
excludi ng only buildings which were occupied by sub-tenants
even though the buildings belonged to the Governnent or
continued to belong to it. Clause (b) of sub-s.(4) excluded

al so s. 15, which prohibited subjecting by a tenant. That ,
however, was limted to the case of buildings only, and did
not apply to the case of land. |In this situation, any

action by the Government or the |ocal authority in ' respect
of land falls to be governed by sub-s.(1) and not sub-s.(4)
(a), and sub-s.(1l) puts the case in relation to |and,
entirely out of the Rent Control Act. The net result, there
fore, is that if Governnent or a local authority ‘wants to
evict a person fromthe |land, the provisions off the Rent
Control Act do not cone in the way. For the same reason
the suit for ejectnment does not have to be filed in the
Court, of Snmall Causes, as required by the Rent Control — Act
but inthe City Cvil Court. as has been done in this case.
474

There is one nore reason in this case for reaching the sane
concl usion, because at the tine of the lease in 1942, the
| essees, from whomthe appellant clains assignnment, were
given a lease not only of the Iand but of the buildings.
"The whole tenor of the agreement shows that the title of
the | essees wag precarious. It was a nonthly tenancy liable
to be terminated with a notice under the Transfer of
Property Act, and there was only a grace that the I|essees,
when evicted, mght renove buildings within one month of
their eviction. This precarious interest was obtained by
the assignee by an assignnent, and the sanme thing applies to
them If the original |essees took on lease not only the
land but also the buildings, it is not open to their
assignees to claimthat the ownership of the GCovernment
extended only to the land and not to the buildings By the
adm ssions in the deed of |ease and the. various clauses, it
is quite clear that these buildings cannot now be described
as buildings constructed under an agreement wth t he
Government, but rather as buildings belonging to Government
which were | eased out with the land but in respect of which
by a concession, the | essees were entitled to renmove the
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buildings wthin one nmonth after eviction, In our opinion
the suit as laid for vacant possession of the site and in
the City Cvil Court was conpetent.

It was contended that the contract was incapable of being
performed, because at |east between the present appellant
and his sub-tenants the provisions of the Rent Control Act
woul d apply, and he would not be able to evict themin his

turn. It was, therefore, argued that this inpossible on the
part of the appellant to fulfill his, obligations to deliver
vacant possession rendered that portion of the |ease deed
unenforceable and void. It isto be noticed that the

appel | ant does not claimthat by reason of the inpossibility
the whol e of the |ease
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deed becones void, because if he did so, the suit of the
Port Trust authorities would be perfectly justified w thout
any nore He only seeks'to show that portion of the deed
dealing with delivery of vacant possession has becomne
i npossi bl e of performance. Such a situation had also arisen
in the case of the Bonmbay High Court in Ram Bhagwandas v.
Bonbay Corporation (1), and the assignee of the | essee was
unable ’'to deliver vacant possession. Wether or not the
Port Trust authorities would be able hereafter to evict the
sub-tenants of the appellant is a matter, on which we need
not express any opinion. |If the appellant cannot evict his
subtenants so as to be able to renpbve  the buildings, in
exercise of the right conferred on him  that is an
unfortunate circunstance , which does nor, serve to entitle
himto defeat the rights of the Port Trust authorities. The
are only claimng vacant possession of the sited, and under
the agreenment, if the appellant does not renobve the
buil dings wthin one nonth, then they would be entitled to
take possession of the land with the buildings, ‘whatever
m ght be the rights of the sub-tenants, and as to which, as
we have pointed out already, we say not hing.

In our opinion, the appeal nust fail, and is dismssed ; but
in the circunstances of the case, we do not nmke any order
about costs.

Appeal dism ssed

(1) Al R 1996 Bom 364
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