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PETI TI ONER
HARI HAR POLYFI BRES

Vs.

RESPONDENT:
THE REG ONAL DI RECTOR, ESI CORPORATI ON

DATE OF JUDGVENTO04/ 09/ 1984

BENCH:
REDDY, O CHI NNAPPA (J)
BENCH:
REDDY, O CHI NNAPPA (J)
SEN, AMARENDRA NATH (J)

Cl TATI ON
1984 AIR 1680 1985 SCR (1) 712
1984 SCC' (4) 324 1984 SCALE (2)295
Cl TATOR | NFO :
F 1992 SC1737 (9)

ACT:

Enpl oyees’ State Insurance Act 1948, Section 2 (22)-
"Wages"-' House rent al  owance’ -’ Night” shift allowance’-
'Heat, gas and dust allowance’-’Incentive allowance’-Paynent
of - Whet her "wages".

Wrds & Phrases: "Wages"- ~Meaning of-Section 2 (22)
Enpl oyees State | nsurance Act 1948.

HEADNOTE

The question was whether the expression ’'wages’ as
defined in s. 2 (22) of the Enpl oyees State Insurance Act,
1948 i ncludes " House' Rent Al | owance’ , Ni ght Shi ft
Al'l owance’ ’'Heat, Gas and Dust Allowance’ and 'lncentive
Al l owance’ paid by an enpl oyer to his enpl oyees,

N

HELD: By the Court

1. Enployees’ State Insurance Act, 1948 is a piece of
social welfare legislation. The definition of ’'wages’ is
designedly wide. The definition on its plain reading is
clear and wunanbi guous. Even if there is any anbiguity, the
expression has to be given a liberal interpretation and
recei ve beneficent construction.[714C]

2. "Wages’ as defined ins. 2 (22) of the Enpl oyees’
State Insurance Act, 1948 nust necessarily include ' House
Rent Allowance’, 'N ght Shift Allowance’, 'Heat, Gas and
Dust Allowance ' and 'l ncentive Allowance’ . [715C]

Braithwaite & Co. (India) Ltd. v. The Enpl oyees’ State
| nsurance Corporation, [1968]1 S.C.R 771, referred to

NGEF. Ltd. v. Deputy Regional Director, E. S.lI.C
Bangal ore, [1980] 1 LAB. 1.C, 431 and Enployees’ State
I nsurance Corporation, Hyderabad v. Andhra Pradesh Paper
MI1ls Ltd., Rajahanundry, 1978 LAB. |.C. 19, approved.

Bengal Potteries Ltd. v. Regional Director, W Bengal
Regi on, Enpl oyees
713
State Insurance Corporation and others, [1973] LAB. |.C
1328 (V 6 P 295), over-ruled.

Per Chi nnappa Reddy, J.

Wages as defined in s. 2 (22) of the Act includes not

only renmuneration paid or payable under the terms of the
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contract of enploynment, express or inplied but further
extends to other additional remuneration, if any paid at
i nterval s not exceeding two nonths, though outside the terns
of enpl oynent.

[ 714G

"Remuneration’ under the first clause has to be under a
contract of enpl oynent , express or i mplied whi | e
"remuneration’ under the third clause need not be under the
contract of enpl oyment  but may be any "addi tiona
remuneration’ outside the contract of enploynent, [715B]

Per Amarendra Nath Sen, J.

The inclusive part and the exclusive portion in the
definition of "wages’ in's. 2 (22) clearly indicate that the
expression 'wages’ has hbeen given a very wi de nmeaning. The
inclusive part of the ~definition read wth the exclusive
part in the definition clearly shows that the inclusive
portion is not intended to be Ilimted only to the itens
mentioned therein. Taking into consideration the excluding
part in the definition and reading the definition as a whole
the inclusive part, is only illustrative and tends to
express the wde nmeaning and inmport of the word 'wages’.
[717H, 718A- B]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Speci al Leave Petition
(Civil) No. 9795 of 1983.

Fromthe Judgnment and Order dated the 20th April, 1983
of the Karnataka H gh Court in Msc. First Appeal No. 639 of
1983.

K. R Nagaraj, Naresh Kaushik, R S. ‘Hegde and B. Krishna
Prasad, Mss CS Lalitha for the Petitioners.

The following Orders were delivered

CHI NNAPPA REDDY, J. The question for consideration in
this petition for special |eave toappeal under Article 136
of the Constitution of India is whether the expression
"wages’, defined by s.2(22) of the Enployees State | nsurance
Act, includes " House Rent Al'l owance’, " Ni-ght Shi ft
Al l owance, paid to those enployees who are obliged to work
in the night shift and the ’Heat, Gas and Dust Al | owance’
and ’'Incentive Allowance’ paid by an enployer to - his
enpl oyees. Section 2(22) defines 'wages’ as neaning:

"all renmuneration paid or payable in cash to an
enpl oyee, if the terms of the contract-of enploynent,
714
express or implied, were fulfilled and includes any
paynment to an enployee in respect of any period of
aut hori sed | eave, |lock out, strike which is not illega
or lay off and other additional remuneration, if any,
paid at intervals not exceeding two nonths, but does
not include -(a) any contribution paid by the enpl oyer
to any pension fund or provident fund, or under this

Act; (b) any travelling allowance or the value of

travel ling concession; (c) any sumpaid to the person

enpl oyed to defray special expenses entailed on him by
the nature of his enploynent; or (d) any gratuity
payabl e on di scharge."

The Enpl oyees State |nsurance Act is a welfare
| egislation and the definition of ’'wages’ is designedly
wi de. Any anbi guous expression is, or course, bound to
receive a beneficent construction at our hands too. Now,
under the definition first, whatever renuneration is paid or
payable to an enployee wunder the terns of the contract of
the enploynent, express or inplied is wages; thus if
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remuneration is paidin terns of the original contract of
enploynment or in terns of a settlenment arrived at between
the enployer and the enpl oyees whi ch by necessary
i mplication beconmes part of the contract of enploynent it is
wages: second, whatever paynent is nade to an enployee in
respect of any period of authorised | eave, |ock out: strike
which is not illegal or lay-off is wages; and third, other
additional renuneration, if any paid at intervals not
exceeding two nonths is also wages; this is unqualified by
any requirement that it should be pursuant to any term of
the contract of enployment, express or inmplied. However,
"wages’ does not include any contribution paid by the
enpl oyer to any pension fund or provident fund, or under the
Act, any travelling all owance or the value of any travelling
concession, any sumpaid to the person enployed to defray
speci al expenses entailedon him by the nature of his
enpl oyment and any gratuity payabl e on discharge. Therefore
wages as defined includes remuneration paid or payabl e under
the ternms  of the contract of enploynment, express or inplied
but further extends to other additional remuneration, if
any, paid at intervals not exceeding two nonths, though
outside the terns of enployment. Thus remuneration paid
under the terms of the contract of the enpl oynent | express
or inplied) or otherwise if paid at intervals not exceeding
two nonths is wages. The interposition of the clause 'and
i ncl udes any paynent to an enpl oyee in respect of any period

of authorised |eave, lock out, strike which is not illega
or lay off’ between the

715

first clause, ’'all remuneration paid or payable.in cash to
an enployee, if the terns of the contract of enploynent,

express of inplied, was fulfilled” and thethird  cl ause,
"other additional remuneration, if _any, paid at intervals
not exceeding two nonths, ’'makes- it abundantly clear that
while 'remuneration’ under the first clause has, to be under
a contract of enploynent, express or inplied, 'remuneration
under the third clause need not  be under the contract of
enpl oyment but nmy be any ’'additional renuneration’ outside
the contract of enploynment. So, there appears to our nmind no
reason to exclude 'House Rent Allowance’ ;- N ght Shift
Al l owance’, Incentive Allowance’ and ’Heat, Gas  and Dust
Al l owance’ from the definition of "wages' . A Full Bench of
the Karnataka High Court in NGE F. Ltd. v. Deputy Regi ona
Director, E.S.1.C., Bangalore considering the question  at
sone length held that the amount paid by way of incentive
under the schene of settlenent entered into between the
Management and its workman was wages’ w thin the nmeaning of
S. 2(22) of Enployees’ State Insurance Act. It was observed
by the Full Bench of the Karnataka H gh Court as foll ows: -
"It is true that the word ’'remuneration’ is/ found
both in the first and second parts of the definition
But the condition attached to such paynment in the first
part cannot legitimately be extended to the ' second
part. The other "additional remuneration’ referred to
in the second part of the definitionis only qualified
by the condition attached thereto (that is, paid at
intervals not exceeding two nonths). That was al so the
view taken by a Full Bench of the Andhra Pradesh Hi gh
Court in Enployees State | nsurance Corpn. Hyderabad v.
Andhra Pradesh Paper MIls Ltd. and also the Bonbay
Hi gh Court in Ms WMahalaxm G ass Wrks Pvt. Ltd. v.
Enpl oyees’ State Insurance Corpn. But this aspect of
the matter has been conpletely overl ooked by this Court
in Kirloskar’s case."
In Enmpl oyees State | nsurance Corporation, Hyderabad v.
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Andhra Pradesh Paper MIls Ltd., Rajahunundry, a Full Bench
(Divan, C.J., Raghuvir and Gangadhara Rao, J.) of the Andhra
Pradesh

716

Hi gh court held that incentive bonus paid to an enployee
(which the Court, on the facts of the case, found was not
remuneration in terns of the contract of enploynent, express
or inplied) fell within the third part of the definition of
"wages’ that is 'additional remuneration’ if any, paid at
i nterval s not exceeding two nonths’. The Full Bench said: -

"The word ’other’ appearing at comrencenent of the

third part of the definition of wages under s.2(22)

indicates that it nust be renmuneration or additiona

remuneration other ' than the rermuneration which is
referred to in theearlier part of the definition viz.,
all renuneration paid  or payable in cash to an
enpl oyee, if the terms of the contract of enploynent,
express or ~implied, were fulfilled and incentive bonus
in the present schene i's certainly addi ti ona
renmuneration. It nust be enphasized at this stage that
under the third part of the definition of 'wages’ it is
actual factum of payment which counts because the word
used is 'paid as distinguished from’paid or payable.

The nonent you get ~ any additional remuneration other

than the renuneration payable wunder the contract of

enpl oyment and /if this additional renmuneration is paid
at intervals not exceeding two nonths, it becones wages
by virtue of the third part- of the ‘definition of

"wages’ . "

The |l earned judges of the Full Benchreferred to the
judgrment of a learned Single judge of the Calcutta High
Court in Bengal Potteries Ltd. v. Regional Director, W
Bengal Region, Enployees, State |nsurance Corporation and
ot hers, where the learned Judges had held that "the
addi ti onal remruneration sought to be included by the
expression’ and includes other additional remuneration’ mnust
be renuneration which though no/part of the wages could be
paid as part of the terms of contract of enploynment." The
Full Bench did not agree with the view expressed by the
| earned Single Judge and sai d: -

"W are unable to agree with this part of his reasoning

and for the reason which we have set out herei nabove we

di sagree with this part of his judgment in para (3)".
717

We express our respectful agreenent with what has been
said by the Full Bench of the Andhra Pradesh Hi gh Court in
the above extracted passage and their dissent fromthe view
expressed by the learned Single Judge of the Calcutta Hi gh
Court. The Full Bench further held that ' House /Rent
Al | owance’ paid by an enployer to his worknen /'would
constitute wages within the neaning of the s. 2(22) of the
Act .

Qur attention was al so invited to the case of
Braithwaite & Co. (India) Ltd. v. The Enployees’ State
I nsurance Corporation (V. Bhargava and C A Vaidial i ngam
JJ). The case arose prior to the anmendnent of the Enpl oyees’
State Insurance Act in 1966 when the explanation to s. 41

was bodily lifted froms. 41 into the definition of 'wages’
in s.2(22). The case related to the payment of an ex-gratia
reward styled as an ’Inam (a bounty) which was admittedly

not clained to be "additional renuneration, if any, paid at
intervals not exceeding two nonths’ but clained to be
"remuneration paid or payable to in cash to an enployee if
the terms of the contract of enploynment, express or inplied
was fulfilled” which the Court found it was not. The case
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has been sufficiently explained by the Full Bench of the
Andhra Pradesh High Court in E.S.I. Corpn., Hyderabad v.

A P. Paper MIls Ltd. (supra) and by the Full Bench of the
Kar nat aka Hi gh Court in NGEF Bangalore v. Deputy
Regional Director, E.S.I1.C., Bangalore. W do not think that
it is necessary to say anything further in this matter. In
this view, the special |eave petition is dismssed.

AMARENDRA NATH SEN,J. | have read the judgnent of ny
| earned brother O Chinnappa Reddy, J.

| entirely agree that on true interpretation of the
word 'wages’ defined in S.2(22) of the Enployees’ State
I nsurance Act, ’'wages’ nust necessarily include 'House Rent
Al | onance, N ght Shift . Al owance, Heat, Gas and Dust
Al'l owance and | ncentive Al lowance’.

The definition of " wages’ has been set out in the
judgrment of ny learned brother. The inclusive part and the
exclusive portion in the definition clearly indicate, to ny
m nd, that the expression 'wages’ has been given a very wi de
neani ng. The inclusive part of
718
the definition read with “exclusive part in the definition
clearly shows to ny nind, that the inclusive portion is not
intended to be limted only to the itens nmentioned therein
Taking into consi‘deration the excluding part in the
definition and reading the definition as a whhole the
inclusive part, tony mnd, is only illustrative and tends
to express the wide neaning and inport of the word 'wages’
used in the Enpl oyees State |Insurance Act.

The Enpl oyees’ State Insurance Act is a piece of socia
wel fare |egislation enacted  for the benefit of the
enpl oyees. The Act has to be necessarily so -construed as
will serve its purpose and objects.

| entirely agree with ny learned brother that. on a
proper interpretation of the term’ ' wages’ the |legislative
intent is made nmanifestly clear that” the term ’'wages’' as
used in the Act wll include House Rent Allowance N ght
Shift Al owance, Heat, Gas and Dust Allowance and l'ncentive
Al l onance. The definition, to my mind, on its plain reading
is clear and unambi guous. Even if any ambiguity coul'd have
been suggested, the expression nust be given a libera
interpretation beneficial to the interests of the enployees
for whose benefit the Enpl oyees State |Insurance Act has been
passed.

Al'l other aspects including the various decisions of
the Hgh Courts on this question have been considered by ny
| earned brother in his judgment. | entirely agree with the
views of my |learned brother and | have nothing nore to add.

Wth these observations | agree with ny | earned brother
that this Special Leave Petition has to be disnissed.

N. V. K Petition dism ssed.
719




