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CASE NO. :
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R K. SHARMA & CORS

DATE OF JUDGVENT: 14712/ 2001

BENCH:
D. P. Mohapatra & P. Venkat ar ama Redd

JUDGVENT:

W THSPECI AL LEAVE PETITION . No. 4657 OF 2001

JUDGMENT

P. Venkat arama Reddi, J.

After notice the SLPs have been heard at |ength.

The common judgment of the Division Bench of the Del hi High
Court in RFA (0S) No. 32/2000 and RFA (0S) No. 35/2000 is being
assailed in these appeals by the plaintiff who instituted two suits Nos. 544 of
1991 and 597 of 1991 in the High Court. The first suit was filed agai nst 48
def endants and the other suit against 52 defendants who were alleged to be
unaut hori sed occupants of plots/houses |ocated in Khasra No. 393/264
situated in Ashok Nagar (Chilla Village). Inter alia it was ‘alleged in the
pl ai nt that the nenbers of the Association (sonme of whomare the
defendants) jointly and severally agreed to relinquish their respective rights
in favour of the first plaintiff and further enpowered the second plaintiff
toinstitute requisite legal proceedings in order to safeguard the land in
dispute. It is also alleged that the defendants were inducted i nto possession
unaut hori sedly by certain persons naned in the plaint who were said to be
the predecessors in title and therefore the defendants were trespassers of the
disputed land. It is then alleged that the defendants "forcibly di spossessed
the plaintiff-Association fromits constructive possession”. The suits were
purportedly filed under Section 6 of the Specific Relief Act and decree for
possession/restorati on of possession was sought for.

It is not necessary to deal with the history of the lLitigation pertaining

to the suit land or the other details turning on the nerits of the suits. Suffice
it to notice that service on the defendants was treated to be conplete and the
Court directed by an order dated 14.5.1992 that the defendants be proceeded
agai nst ex parte. Affidavit evidence was taken on record. Both the suits

were decreed on the finding that the defendants had illegally dispossessed

the plaintiffs fromthe suit property and they were in the position of
trespassers. Such ex parte judgnent and decree was passed on 6.8.1997 in

Suit No. 597of 1991 and on 27.1.1997 in Suit No. 544 of 1991 by a | earned
Singl e Judge in exercise of original jurisdiction. Wen defendants were

sought to be dispossessed on the strength of the ex parte decrees, appeals

were filed on the allegation that the appellants/defendants were not aware of
the suits and they cane to know for the first time of the decrees passed in the
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suits on dt. 8.4.2000 when the police officials cane to inspect the area in
order to enforce the court warrants. Petitions for condonation of delay in
filing the appeal were also filed. The Division Bench of the H gh Court

t hor oughly examined the record to ascertain whether the summons were
factually served or deemed to have been served in accordance with | aw and
havi ng accepted the case of the defendants, set aside the ex parte judgments
and decrees passed by the | earned Single Judge and ordered fresh trial of the
suits on nerits in accordance with law. The |earned Judges found sufficient
ground to condone the delay. The concluding part of the Judgnent reads as
under : -

"The appel |l ants, who have put in appearance and who are
defendants in the suit will now w |l be deemed to have
been duly served. They will be supplied by the plaintiffs
with copies of the plaint and other docunents, as are
required to be served on themon or before the day when
the parties will appear before learned Single Judge.
Wthin a period of six weeks thereafter the said
defendants will file their witten statenents. Steps wll
al so be taken by the plaintiffs thereafter to effect due
service on the renmi ni ng defendants."

Adverting to the record in Suit No. 597 of 1991, the H gh Court
noticed inter alia that the acknow edgnent-due cards were not filed despite a
requisition in this behal f; sumobns were therefore not sent through
regi stered post, but were sent through ordinary process. Even wi t hout
verifying whether the summons were served to-the unserved defendants, the
Deputy Registrar directed the suit to be posted on 11.11.1991, on the
i nsistence of the plaintiff. At that stage, application for substituted service
for effecting service on unserved defendants through publication in the
newspaper was noved. The Division Bench then comented : -

"The proceedi ngs, which had taken place till that date
thus woul d reveal that the sunmons, whi ch had been

i ssued to the defendants pursuant to the order dated
4.2.1991 for 10.4.1991 had not been received back in the
Regi stry of Court. The Court was not aware whether

any or genuine effort had or had not been nade to effect
service on the so-called unserved defendants. There was
no reason available to the Court till that date that why the
unserved defendants could not be served personally with
the summons. Though the suit had conme up on three

di fferent dates, nanely, on 10.4.1991, 23.9.1991 and
11.11.1991, yet no orders were obtained by the plaintiff
for fresh sutmmons to the unserved defendants. Straight-
away two separate applications aforenentioned under
Order 5 Rule 20 of the Code were filed.

The first application (1. A 12267/91) averred that
sone of the defendants had not been served till date
despite repeated sumons issued to them As such, “it is
not possible to serve the unserved defendants through
ordinary process. On face of it the avernents made in
the application were false in as nmuch as the application
stated 'despite repeated sunmons issued to them.

Nei t her the sunmmons, which had been issued had been
received back nor any effort was made by the plaintiff to
obtain fresh sunmons. Likew se the averments nade in

the second application were also fal se, which also alleged
that repeated sunmons had been issued to the unserved
defendants. On these sketchy applications, the Deputy
Regi strar, who is invested with powers of the Court,
proceeded to pass an order recording his satisfaction that
it was not possible to serve the unserved defendants in
ordi nary course. Accordingly, he directed that the said
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def endants be served by nmeans of proclamation in
newspaper, nanely, 'The Statesman’.

From what material on record or otherw se the
Deputy Registrar was satisfied with is anybody’ s guess.
Nothing is reflected in the order. Neither the contents of
the application nor the previous office reports support
such satisfaction. Contents of the application, as noticed
by us, on the face of it were false. Ofice reports also
nowhere had stated anything fromwhich it could be
inferred that it was not possible to serve the unserved
defendants in the ordinary course. It was incumbent for
the Deputy Registrar to have at |east |ooked into the
provi sions of |aw before directing substituted service,
which in terms of Rule 20 of Order 5 could be ordered
only on satisfaction that there was reason to believe that
the defendant was keeping out of the way for the purpose
of avoiding service or that for any other reason the
summons cannot be served in the ordinary way. Neither
any explanation of the process server was sought that
why he had not returned the sumrons, whi ch had been
sent for service, nor any report on any of the summons
was available to the Court ~since as per the office reports
as reflected in the orders dated 10.4.1991, 23.9.1991 and
19.12. 1991, sumons which had been ordered to be
i ssued pursuant to the order dated 4.2.1991 were stil
awai ted. Thus, even the order for effecting substituted
service by publication on the unserved defendants is bad
inlaw"

The Hi gh Court then specifically referred to the endorsenents
of service on certain sumpns to denonstrate how the sumobns were
served on unconnected persons.

Adverting to the record in Suit No. 544 of 1991 wherein al so
the summons were not sent by registered post, the H gh Court remarked :-

"Looking at the record of Suit No.544 of 1991 and 571 of
1991 it thus appears that 89 sunmons are purported to
have been served by the said Tara Chand, Process Server
on 30.3.1991 and the reports on the sunmons al so

appears to have been prepared by himon the sane day.

I nstead of serving the summons on the person naned
therein, he served sone unknown persons w thout taking
the troubl e of even nmentioning their identity and w thout
getting these persons duly identified. He could have
even stated on the sumons that the persons to whom
summons were delivered were personally known to him

It was not so nmentioned. Had he been asked to appear in
Court definitely he woul d have stated that personally he
was not acquainted with the said defendants.

There are sone of the reports on the sumons,
whi ch have been highlighted by us only to show the
manner in which sumobns are purported to have been
duly served by the process-server. The sane were
tendered to persons other than the one to whomthe sane
were addressed. Another inportant feature, which we
have noticed in both the suits is the nmanner in which
sumons were addressed to the defendants. Address of
def endants as shown on summons in suit No.544/91 has
been noticed by us above. For all defendants in suit No.
597 of 1991, the sumopns were addressed as follows :-

" Unaut hori sed occupant of plots/house Nos. 65 to
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98, out of khasra No. 393/264 in Adarsh Nagar of
village Chilla Saroda Bangar, Del hi 110091."

The Hi gh Court then discussed as to how the mandatory
provisions of CPCin regard to service of sunmons, viz. Order 5 Rule 18,
Order 5 Rule 15 etc. were not conplied with. The H gh Court concl uded: -

"As such we have no hesitation in concluding that the
reports on the summons are either fake or purposely

made to give a colour of due service. Sumopns were nhot
served at all. These were not handed over to the

def endants named therein, which prevented the

def endants from appearing in Court. Not only there is
viol ation of the provisions of |law, but the provisions have
been defied with inmpunity."

The above findings/observations of the H gh Court reveal a
pathetic state of affairs and bring to focus the factum of abuse of the process
of the Court by manipul ating the records to show due service while there
was none.. El ementary care was not exercised by the concerned officer of
the court in checking up whether the sumobns were duly served and
whet her there was a case for effecting substituted service and whet her
mandat ory provisions as to the service of sumons were conplied wth.

The entire picture was not placed before the Court and the Court readily
accepted the report of 'the Deputy Registrar and proceeded on the basis that
service was conpl ete 'and the defendants failed to respond to the sunmmons.

It is sought to be contended by the | earned counsel for the
appel l ants, on the basis of the proceedings of the Dy. Registrar recorded on
10.4.1991, that in suit No. 597 of 1991 npst of the defendants were present
in person and they sought tine to file witten statenent. The nanes of the
def endants said to be present are found recorded on the order sheet dated
10.4.1991. It is noted in the order that the sunmons issued to the defendants
by ordi nary process were awaited, but the said defendants were present in
person. Nothing is recorded as to how the Deputy Registrar was able to
identify themas the defendants concerned. This is what the H gh Court very
rightly commented. Cbviously, the factum of service of summons on them
was not checked up by the officer of the Court, nore so when their identity
was not known to the officer

We are, therefore, satisfied that the judgnent of the Division
Bench of the High Court setting aside the ex parte decree is correct, proper
and j ust.

However, faced with the above adverse findings of the High
Court which are insurmountable, the appellant’s counsel concentrated on
the point that no intra-court appeal lies by virtue of the bar enacted in
Section 6(3) of the Specific Relief Act. It i's contended that the provision
in Section 10 of the Del hi Hi gh Court Act providing for appeal against the
judgrment of a Single Judge to a Division court will be of no avail to
assune jurisdiction to entertain the appeal in the face of the bar contai ned
in Section 6(3). This very contention was rai sed before the H gh Court.
The | earned Judges relying on the decision of this Court in Vanita M
Khanol kar Vs. Pragna M Pai and others (AR 1998 SC 424) held that the
prohi bition contained in sub-section (3) of Section 6 of Specific Relief Act
will not cone in the way of the appellant in challenging the judgnment and
decree of a Single Judge by way of a Letters Patent Appeal. Learned
counsel for the appellant put in the best of his endeavour to distinguish that
judgrment and al so to question the correctness of that judgment on the
ground that it was decided 'per incuriam, without regard to the dicta laid
down in larger Bench decisions. It is submitted with considerable force
that the specific bar enacted in Section 6 (3) of the Specific Relief Act
cannot be got over by invoking the provision relating to intra-court appeals.
It is pointed out that if the view taken by this Court in Vanita's case is
given effect to, the bar under Section 6(3) will operate in all cases where
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the H gh Court has no original jurisdictionto try the suits, whereas it does
not cone into play if the Hi gh Court concerned does not have such
jurisdiction. This anonal ous position is another reason, according to the

| earned counsel, to conclude that the enbargo against the entertainnent of
appeal incorporated in sub-section (3) of Section 6 of Specific Relief Act is
absolute and is not effaced by the provisions of the Letters Patent or the
rel evant High Court Act. These contentions are not w thout substance.
However, we do not consider it necessary to refer the matter to a | arger
Bench as we are of the viewthat this is not a fit case for interference under
Article 136 of the Constitution even if we proceed on the basis that the
appeal under Section 10 of the Del hi H gh Court Act was not maintainable.

On a conspectus of the telltale facts of the case and the

consi derations gernmane to the exercise of jurisdiction under Article 136, we
refrain fromexercising the jurisdiction and grant |leave to appeal. It is well
settled that Article 136 does not confer a right of appeal on any party, but it
confers a discretionary power on the Supreme Court to interfere in suitable
cases vide State of Bonbay Vs.  Rusy Mstry (AR 1960 SC 391). The

bar under ‘Article 136 is potential but not conpulsive and i s undoubtedly
neant to ‘advance the cause of justice. I n Taherakhatoon (D) by LRs. Vs.

Sal anbi n Mohammad (AIR 1999 SC 1104), it was pointed out that even in
cases where special |leave is granted, the discretionary power vested in the
Court continues to remain with the Court even at the stage when the appea
cones up for hearing. Inthat case, the Court having declared the | aw that
the Hi gh Court while dealing with the second appeal erred in not framng a
substantial question of law, declined to interfere with the inpugned

judgrment in exercise of discretionary power under Article 136. Half a
century back, a Constitution Bench of this Court in Pritam Singh Vs. The
State (1950 SCR 453) nmde pertinent observations on the scope and nature

of the power under Article 136. 1t was observed that the jurisdiction under
Article 136 "is to be exercised sparingly and in exceptional cases only, and
as far as possible, a nore or |ess uniformstandard should be adopted in
granting special leave in the wi de range of matters which can cone up

before it under this Article". The Court then observed "the only uniform
standard which in our opinion can be laid down in the circunstances is that
Court should grant special |eave toappeal in those cases where specia
circunstances are shown to exist." The Constitution Bench further laid

down "Cenerally speaking, this Court will not grant special leave, unless it
is shown that exceptional and special circunstances exist, that substantia
and grave injusitce has been done and that the case in question present
features of sufficient gravity to warrant a revi ew of the decision appeal ed
agai nst."

Viewed in this light, we do not think that special |eave should
be granted and argunments shall be allowed to be advanced on the question
whet her the Division Bench or the H gh Court could entertain the appea
under Section 10 of the Del hi Hi gh Court Act despite the bar under Section
6(3) of the Specific Relief Act . The H gh Court, by the inmpugned
order, followed the judgment of this Court in Vanita s case (supra) which
prima facie supports its view That apart, it is pertinent to note that in any
case, the High Court, in exercise of another jurisdiction viz. origina
jurisdiction could have set right the illegality and restored the suits to its
file. What the H gh Court has done is to invalidate the ex parte decrees
whi ch were obtained by questionable nmeans fitting into the description of
abuse of the process of the court. If such decrees were allowed to renmain, it
woul d have resulted in mscarriage of justice. W cannot shut our eyes to
the ground realities and the factual events highlighted by the H gh Court in
deci di ng the question whether we shoul d exercise our discretionary power
under Article 136. Incidentally, it may be nentioned that according to the
| earned counsel for the respondent, the reason for not filing the application
for restoration under Rule 13 of Order 9 was the bona fide inpression
may be a mistaken inpression, that the | earned Single Judge of the Hi gh
Court who all owed the execution of the decree to go on will not be able to
interfere in the matter. Be that as it may, we are not persuaded in the
peculiar facts and circunstances of the case to grant |eave as we feel that
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af fording an opportunity to the defendants to contest the suits on nerits is
well justified and will have the effect of averting serious injustice. W
shal I, however, be not understood to have expressed any view on the nerits
of the suits.

In the result the Special Leave Petitions stand dism ssed. There
shall be no order as to costs.

.J
(D. P. Mohapatra)

.J
(P. Venkat ar ana Reddi )
Decenmber 14, 2001.
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