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HEADNOTE

JUDGVENT:

JUDGVENT

Venkat aswani . J.

Thi s appeal arises out of a judgnment dated 8.4.87 of

the Division Bench of ‘the Rajasthan Hi gh Court in D.B. G vi
Speci al Appeal No.29 of 1987.

Brief facts respondent hereinwas the owner of a

fiat Car bearing Registration No. RSM 9701. The said Car was
insured with the appellant-Insurance Conpany for the period
16.6.76 to 5.6.77. It appears that the sixth respondent sold
the car to the fourth respondent on 18.6.76. This transfer
was accepted on 24.6.76 by the Regional Transport Authority,
Jaipur. The said Car net wth an accident on 10.5.77 in
whi ch one Mti Lal Jain, husband of the first respondent,
di ed.

A CaimPetition was filed before the Mtor Accident

Cains Tribunal, Jaipur, in MA C. No. 291/77 by the first
and second respondents, w dow and m nor son of the deceased,
respectively. The third respondent, nother of the deceased,
was shown as respondent |ater on transposed as clainant in
the laimPetition. W are not concerned with the quantum
of conpensation in this appeal as the sole issue raised by
the appell ant I nsurance Conpany was with reference to its
l[iability. In other words, according to the appellant, the
transfer of the car by the sixth respondent.  to fourth
respondent was not infornmed to it by the sixth respondent
(transfer or) as required under Section 103-A of the Motor
Vehicles Act, 1939 (hereinafter called the ’'Act’) and,
therefore, the accident having taken place subsequent to the
transfer, the appellant-Insurance Conpany cannot be  held
liable. Al the Courts below, namely, the Tribunal, a
| earned Single Judge as al so the Division Bench of the High
Court have rejected such a contention holding that the
appel | ant - I nsurance Conpany was liable to pay the
conpensati on.

It is not in dispute that the fourth respondent (transferee)
vide letters dated 23.6.76 and 30.6.76 had infornmed the
appel l ant about the transfer of the Car, to which there was
no reply fromthe appellant. the contention raised on
behal f of the appellant before the Tribunal and the High
Court as well as in this Court was to the effect that the
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intimation about the transfer by the transferee was not in
accordance with the prescribed formand, therefore, it was
not taken note of by the appellant-Insurance Conpany.
Though, it was contended before the Tribunal and the High
Court that no such letters said to have been sent under
Certificate of Posting, were received by the H gh Court, we
cannot all ow such contention to be raised in this Court.
In coming to the conclusion that in the absence of
proper intimation about the transfer by the transferor in
the prescribed form the Policy will not |apse, the |Iearned
Si ngl e Judge of the Hi gh Court placed reliance on a judgnent
of the Full Bench of the Andhra Pradesh H gh Court in
Madi neni Kondai ah & Ors. Vs. Yaseen Fatima & O's. reported
in AIR 1986 A. P. 62.
Applying the principles laid dowmn in the said
judgrment, the | earned Single Judge rejected the contention
of the Insurance Conpany that it was not liable on the facts
of this case. ~The Division Bench also rejected a simlar
contention and affirned the view taken by the | earned Single
Judge after referring to sone nore cases.
Lear ned counsel appeari ng for t he
appel | ant -1 nsurance Conpany reiterating the sane contention
nanely, that the appellant was not liable to pay the
conpensation in the absence of valid transfer of the Policy
in favour of the transferee, invited our attention to a
recent judgrment of /this Court in Conplete Insulations (p)
Ltd. Vs. New India Assurance Co. Lt d. [(1996) 1 SCC
221]. After carefully going through the facts and the ratio
of the said judgnent this Court has approved the ratio laid
down in thee decision of the Full Bench of the Andhra
Pradesh High Court in Kondai ah”s case.
The fact in Conplete Insulations’'s case are nore or
less identical to the case on hand: I'n that 'case, a
transfer took place on 15.6.89. It was the transferee, who
i nforned on 26.6.89 about the transfer of registration and
asked for transfer of the Insurance Policy. A rem nder was
al so sent on 24.7.89. The Insurance Conpany in that case
did not respond to the said letters. The transferee
preferred a conplaint before the Consurmer Disputes Redressa
Conmi ssi on, Chandi garh, claimng conpensati on-for the damage
caused to the Car. The comm ssion, overruling the objection
of the Insurance Conpany, awarded a sum of Rs. 83,000/-" On
appeal by the Insurance Conpany, the National Consuner
Di sput es Redressal Conmi ssion set aside the order of the
Comm ssion at Chandigarh and disnmissed the conplaint: The
transferee preferred an appeal to this Court. VWi | e
affirmng the decision of the National Conm ssion, this
Court el aborately considered the nature of a claim by a
third party. It was held that the defence available to the
| nsurance Conpany against the claimof the transferee in the
absence of proper transfer of policy regarding the damage to
own vehicle or injury to self will not be available to a
claimby a third party. This Court also compared the
rel evant provisions of the old Act Section 103-A wth
Section 157 of the 1988 Act. After conparing the rel evant
provi sions, as noticed above, this Court held as follows: -
“I'n Kondaiah case the vehicle in question was
transferred but not the insurance policy. The
policy or the certificate was not transferred to the
vendee. The victinms of the accident filed a claim
before the WMtor Accident Clains Tribunal. Broadly

four contentions were considered, nanel vy, (i)
whet her the transfer of the vehicle to the purchaser
is not conplete till the vehicle is registered in

the nanme of the transferee (ii) whether on transfer
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in the absence of the transfer of the insurance
policy, the policy lapses (iii) whether it |apses
even against the third party (iv) whether the
i nsurance company can validly contend that the
i nsurance policy had |apsed. The Full Bench held
that under the sale of Goods Act the sale is
conpl ete on payment of the consideration and
delivery of the vehicle, regardless of transfer of
registration in the nane of the transferee. On the
second and third contentions it was held that
notwi t hstanding the non-transfer of the insurance
policy, the liability qua third party subsists in
view of sections 94 and 95 of the old Act. The | ast
poi nt regarding right of insurance conpany to raise
the plea of the policy having | apsed is not of any

rel evance to - us. In the separate judgnment of
Kodandar amayya, J. relied wupon by the Nationa
Comm ssion, it was pointed out that the "third

party” referred to in section 95 did not include a
transferee who was not a party to the origina
contract of insurance and, therefore, the transferee
or vendee could not ~claim any benefit from the
i nsurance conpany for damage to his person or the
vehi cl e.

The New Act cane into force with effect from
1.7.1989. Since the Vehicle in-question was sold on
15.6.1989 and the letter of intimation of transfer
and request to transfer the Certificate of I|nsurance
and the policy described therein was sent on

26.6.1989, the old Act —applied. Admttedly the
request was not refused under section 103-A of the
old Act till the new Act cane into force.

Thereafter on 24.7.1989 the |Insurance Conpany was
once again requested to effect the transfer ' of the
Certificate of Insurance as well as the policy but
to no avail. By that day the new Act had cone into
force. Actually the application dated 26.6.1989 was
pendi ng when the new Act had cone into force. That
application had to be processed under Section 157 of
the new Act and hence the certificate as well as the
policy nmust be deened to have been transferred .in
the name of the transferee. Evenif it is assuned
that the old Act applied to pending cases the
certificate and policy nust be deenmed to have been
transferred since no refusal was conmuni cated by the
I nsurance Conpany to t he transferor or t he
transferee. Therefore, in either case the transfer
of the Certificate of Insurance and policy described
therein nust be taken as conplete in view of the
| anguage of Section 103-A of the old Act and Section
157 of the new Act.

Section 157 appears in Chapter Xl entitled

"I nsurance of Mtor Vehicles against Third Party

Ri sks" and conprises Sections 145 to 164. Section
145 defines certain expression used in the various
provi sions of that chapter. The expr essi on

"certificate of Insurance" nmnmeans a certificate
issued by the authorised insurer under Section
147(3). "Policy of | nsur ance" i ncl udes a
certificate of insurance. Section 146(1) posits
that 'no person shall use. except as a passenger

or cause or allow any other person to use, a notor
vehicle in a public place, unless there is in force
inrelation to the use of the vehicle by that person
or that other person, as the case may be, a policy
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of insurance conplying with the requirenents of this
chapter". O course this provision does not apply
to vehicles owned by the Central or State Governnent
and used for CGovernment purposes not connected wth
any comerci al enterprise. Thi s provi si on
corresponds to Section 94 of the old Act. Secti on
147 provides that the policy of insurance to be
i ssued by the authorised insurer nmust insure the
specified person or classes of persons agai nst any
l[iability incurred in respect of death of or bodily
injury caused to any passenger of a public service
vehicle in a public place. This provision is akin
to Section 95 of the old Act. It will be seen that
the liability extends to danage to any property of a
third party and not damage to the property of the
owner of the stipulates the extent of liability and
in the case of property of a third party the Ilimt

of liability s Rupees six thousand only. The
provi so to that sub-section continues the liability
fixed wunder the policy for four nonths or till the

date of its actual  expiry, -whichever is earlier
Sub-section (3) next provides that the policy of
i nsurance shall be of no effect unless and until the
insurer has issued a certificate of insurance in the
prescribed/from The next inportant provision which
we nmay notice is Section 156 which sets out the
effect of the certificate of ~insurance. It says
that when the insurer issues the certificate of
i nsurance, ‘then even if the policy of insurance has
not as yet been.if the policy of insurance has not
as yet been issued, the insurer shall, as between
hi nsel f and any ot her person except the insured, be
deened to have issued to the insured a policy of
insurance conformng in all respects wth the
descri ption and particul ars stated in t he
certificate. It is obvious-on a plain reading of
this provision that the(legislature was anxious to
protect third party interest. Then cones Section
157 which we have extracted conmes Section 157 which
we have extracted earlier. This provision lays down
that when the owner of the wvehicle in relation
wher et o a certificate of insurance is issued
transfers to another person the ownership of the
notor vehicle, the certificate of insurance together
with the policy described therein shall be deemed to
have been transferred in favour of the new owner of
the vehicle with effect fromthe date of ~ transfer.
Sub-section (2) requires the transferee to apply
within fourteen days fromthe date of transfer to
the insurer for nmaking necessary changes in the
certificate of insurance and the policy “described
therein in his favour. These are the relevant
provi sions of chapter Xl which have a bearing on the
guestion of insurer’s liability in the present case.
There can be no doubt that the said chapter
provides for compulsory insurance of vehicles to
cover third-party risks. Section 146 forbids the
use of a vehicle in a public place unless there is
in "orce inrelation to the use of the vehicle a
policy of insurance conplying with the requirenents
of that chapter. Any breach of this provision my
attract penal action. |In the case of property, the
coverage extends to property of a third party i.e.
a person other than the insured. This is clear from
Section 147(1)(b)(i) which clearly refers to "damage
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to any property of a third party" and not damage to
the property of the ’'insured” hinself. And the
limt of liability fixed for danage to property of a
third party is Rupees six thousand only as pointed
out earlier. That is why even the Cainms Tribuna
constituted wunder Section 165 is invested wth
jurisdiction to adj udi cate upon cl ai ns for
conpensation in respect of accidents involving death
of or bodily injury to persons arising out of the
use of notor vehicles, or danage to any property of
athird party so arising, or both. Here also it is
restricted to damage to third-party property and not

the property of ‘the insured. Thus, the entire
Chapter XI of the new Act concerns third-party risks
only. It is “therefore, obvious that insurance is

conpul sory only in- respect of third party risks
since Section 146 prohibits the use of a notor
vehicle “in a public place unless there is in
relation thereto a policy of insurance conplying
with the requirenents of chapter Xl. Thus, the
requirenents of that chapter are in relation to
third-party risks only and hence the fiction of
Section 157 of the new Act nust be limted thereto.
The certificate of insurance to be issued in the
prescribed’ form (see Form51 prescribed under Rule
141 of the Central Motor Vehicles Rules, 1989) nust.
therefore, relate to third party risks. Since the
provi si ons ‘under the New Act and the Od Act in this
behal f are  substantially the same in relation to
liability in regard tothird parties, the Nationa

Consuner Disputes Redressal Conmmission-was right in
the view it took based on the decision in  Kondaiah
case because the transferee-insured could not be
said to be a third party qua the vehicle in
guesti on. It is only in respect of third party
ri sks that Section 157 of the New Act provides that
the certificate of insurance together wth the
policy of insurance described therein '"shall be
deened to have been transferred in favour of the
person to whomthe nmotor vehicle is - transferred"

If the policy of insurance covers other risks as
well, e.g., damage caused to the vehicle of the
insured hinself, that would be a matter falling
out side Chapter Xi of the New Act and in the realm
of contract for which there nmust be an agreenent
between the insurer and the transferee, the former
undertaking to cover the risk or  damage to the
vehicle. In the present case since there was no
such agreement and since the insurer had not
transferred the policy of insurance in relation
there to the transferee, the insurer was not |iable

to nake good the danage to the Vehicle. The view
t aken by the National Conmission is therefore
correct."”

We are conscious that in the above judgnent of this

Court, the claim by the transferee was one relating to
damage to the vehicle and not one relating to third party.

A careful reading of the judgment of this Court,
extracted as above, will clearly show that on the transfer
of the vehicle about which intimation was given though not
strictly as required under Section 103-A of the Act and in
the absence of refusal fromthe insurer the Policy already
given by the Insurance Company to the transferor will not
lapse. As in the case of Conplete Insulations (supra) in the
present case also the transferee had intimted to the
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appel | ant - I nsur ance Conpany about the transfer of the
vehicle in his favour though not in the absence of such
reply t he Certificate shall be deened to have been
transferred in favour of the transferee as per Section 103-A
of the Act.

In view of the above di scussion, we do not find any

nerit in this appeal and the sane is accordingly dism ssed
with no order as to costs.




