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In these appeal s a short but an inportant question that arises for

consideration is whether the right to fly the National Flag by Indian citizen is
a fundanental right within the neaning of Article 19(1)(a) of the

Constitution of India.

Naveen Jindal, the respondent herein, is a-Joint Managi ng Director of

a public limted conmpany incorporated under the Conpanies Act.He being in
charge of the factory of the said Conpany situated at Raigarh in Madhya
Pradesh was flying National Flag at the office prem ses of his factory. He
was not allowed to do so by the Governnent officials on the ground that the
sanme is inpermssible under the Fl ag Code of India.

Questioning the said action, the respondent filed a wit petition before
the H gh Court, inter alia, on the ground that nolaw could prohibit flying of
National Flag by Indian citizens. Flying of National Flag with respect and
dignity being a fundanental right, the Flag Code which contains only
executive instructions of the Governnent of India and, thus, being not a |aw,
cannot be considered to have inposed reasonable restrictions in respect
thereof within the neaning of clause (2) of Article 19 of the Constitution of
I ndi a.

Before the Hi gh Court, the Appellant-Union of India raised the
foll owi ng contentions :

"1. That the Central CGovernnment is authorised to

i mpose restrictions on the use of National Flag at
any public place or building and can regul ate the
sanme by the authority vested in it under Section 3
of the Enmbl ems and Nanmes (Prevention of

| mproper Use) Act, 1950;

2. That the restriction inmposed by the Act and
orders issued by the Governnent are

constitutionally valid being reasonable restrictions
on the Freedom of Speech and Expression under
Article 19(2) of the Constitution.
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3. That the question of pernmitting free use of
National Flag or to restrict its use is a matter of
policy option available to the Parliament and to the
Governnent. Since it is a policy option
constitutionally perm ssible, the courts ought not
to interfere with the sane.™

The High Court after hearing the matter held : (1) The question as to

whet her the provisions of the Enblenms and Nanes (Prevention of |nproper

Use) Act, 1950 (hereinafter referred to as "the 1950 Act’, for the sake of
brevity) have been violated or not is a matter which would fall for

determ nation of the court of |aw and not by the executive; (2) The
restrictions inposed by the Flag Code on flying the National Flag being not
law wi thin the neaning clause (2) of Article 19 of the Constitution of India,
the same cannot be construed to be a penal provision; (3)However, if
contravention of any of those instructions and gui delines had been issued
under the 1950 Act or under the Prevention of Insults to National Honour

Act, 1971 (hereinafter referred to as '"the 1971 Act’), the sanme would
constitute a penal offence; (4) Referring to the debates held in the
Constituent Assenbly as also a passage fromthe book titled 'Qur Nationa
Flag’ by K V. Singh, the H gh Court observed that the citizens were required
to be educated by issue of Flag Code and the National Flag must be flown in
a respectful manner ‘and so long as a citizen of India does so, no restriction
can be inposed on the basis of instructions contained in the Flag Code.

Bef ore we proceed further it may be renmenbered that fromtine
i menorial, people have |laid down their lives with a viewto salute their
own Flag. What is so conpellinginthe piece of cloth called the Nationa
Fl ag, that people nake even the suprenme sacrifice for its sake? National Flag
i ndi sputably stands for the whole nation, its ideals, aspirations, its hopes and
achi evenent s.

"A National Flag" as pointed by Lt. Cdr. K V. Singh in his book ’Cur

National Flag' is the nost solemm synbol of a country. Be it a Head of the

State, King or peasant, salutes it. A piece of cloth called the National Flag
stands for the whole nation, its honour and glory. /Wen it goes up the flag

mast, "the heart of a true citizenis filled with pride." In his foreword to this
very book, M. R Venkataraman, former President of India, referred to the
struggl e for independence and said as under

"Qur flag, therefore, is both a benediction and

beckoning. It contains the blessings of all those
great souls who brought us to freedom But it also
beckons us to fulfill their vision of a just and

united India. As we confront crucial challenges to
our security, our unity and integrity, we cannot but
heed to the call of this flag to rededi cate oursel ves
to the establishnent of that peaceful and just order
wherein all Indians irrespective of creed, caste or
sex will fulfill thenselves."

VWhen the draft of Indian Constitution was bei ng debated, the

Constituent Assenbly realized the inportance of the National Flag. An ad
hoc comrittee therefor was constituted headed by Dr. Rajendra Prasad to
design the Flag for free India. Oher nmenbers of the Cormmittee were Abu
Kal am Azad, K. M Pani kar, Sarojini Naidu, C. Rajagopalachari, K M

Munshi and Dr. B.R Anbedkar. The Flag Conmittee havi ng been
constituted held several neetings and studied the question in depth. It
arrived at the foll owi ng decision

"(a) The flag of the Indian National Congress

shoul d be adopted as the National Flag of India

with suitable nodifications, to make it acceptable

to all parties and communities in India.
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(b) The flag should be tricoloured, with three
bands horizontal |y arranged.

(c) The colours should be in the foll owi ng order
saffron on top, white in the mddl e and dark green
at the bottom

(d) The enblem of the flag should be an exact
reproduction of the wheel on the capital of Asoka’s
Sarnath Pillar, superinposed in the nmddle of the
central white band.

(e) The colour of the enblem shoul d be dark
bl ue. "

A notion was noved by Pandit Jawahar Lal Nehru in the Constituent

Assenbly of India on 22nd July 1947 for the adoption of the National Flag.
The responses to this notion-are extrenely significant and serve as apt

refl ections of the inportance of the Indian Flag to the I ndian people as a
whol e. The Flag played an extrenely vital role in India s struggle for
freedomand its adoption was one of the indications of the culmnation of
that struggle. However, in the light of the present society, it is something
that is much nore thana nere synbol of freedom

As said by Pandit Jawahar Lal Nehru, the flag is, "a flag of freedom
not for ourselves, but a synmbol of freedomto all people who may seek it."
(See Constituent Assenbly Debates, 22nd July 1947, p. 766) It was not to be
the flag of the rich or wealthy, but it is to be the Flag of the depressed,
oppressed and subnerged cl asses all over the country. (See the views of Shr
V.l. Miniswanm Pillai, in Constituent Assenbly Debates, 22nd July 1947,
p.771). This flag was to be the flag of the Nation, not the flag of any
particul ar conmunity, but the Flag of all Indians. As declared by Shri Frank
Ant hony, "while this is a synbol of our past, it inspires us for the future.
This flag flies today as the flag of the nation, and it should be the duty and
privilege of every Indian not only to cherish and live under it, but if
necessary, to die for it." (See Constituent Assenbly Debates; 22nd July 1947
p. 780)

The significance of the National Flag was aptly portrayed by Pandit
CGovi nd Mal avi ya who said, "The inportance of a National Flag does not
depend on its colour, its bands or its other parts. The flag as a whole, is
i nportant and other things- the colours etc, that it contains- are i mmteri al
The flag may be of a piece of white cloth or of any other insignificant
material but when it is accepted as a National Flag, it becones the emnmbl em
of national self-respect. It becones an expression of the sense of freedom of
a nation.”

The resol uti on which was adopted as under

"Resol ved that the National Flag of India shall be‘a
hori zontal tricol our of deep Saffron (Kesari), white
and dark green in equal proportion. |In the center
of the white band, there shall be a wheel of navy
blue to represent the Chakra. The design of the
wheel shall be that of the Weel (Chakra) which
appears on the abacus of the Sarnath Lion Capita

of Asoka."

Nati onal Flags are intended to project the identity of the country
they represent and foster national spirit. Their distinctive designs and col ours
enmbody each nation’s particular character and proclaimthe country’s
separate existence. Thus it is veritably conmon to all nations that a nationa
flag has a great ampbunt of significance. In order that the respect and dignity
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of the flag be fostered and nai ntai ned, several countries have |aid down

rules relating to the use, display, etc. of the flag, along with rules to provide
agai nst the burning, mutilation and destruction of the flag. At this stage we
woul d like to deal with the question as to how flying of national flag is
under st ood by other countries. The question at hand rel ates to how nany

countries allow the free use of the national flag by the citizens. In stark
contrast to the role the flag has played in the freedom struggles, in severa
countries, the usage of the flag has becone a virtual sole prerogative of the
gover nnent .

RESTRI CTI ONS ON THE USE OF FLAG I'N DI FFERENT COUNTRI ES :

S. No.

Nane of the country
VWhet her free use

of National Flag

is allowed to an

i ndi vi dua

1

Australia
Yes

2.

Br azi |

Yes

3.

Canada

Yes

4,

Chi na

Yes, even on
certain occasions
and pl aces
5.

Egypt

No

6.

Ger many

No

| ndonesi a

~

No
8.

Italy
No

©

Japan
No

10.

Mal aysi a
Yes

11.

Mexi co
No

12.

M r amar
No
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13.

New Zeal and
Yes

14.

Paki st an

No

15.

Sri Lanka

No

16.

Sweden

No

17.

Trini dad & Tobago
No

18.

United Ki ngdom
No

Countries |ike Canadaand Brazil allow free use of the flag by
i ndividuals, with theonly rider being that the flag is treated with dignity and
respect and flown and di spl ayed properly. In the US Flag Code, free use by
citizens is not specifically defined. The US Fl ag Code advocates the flying
of the flag with dignity and prohibits mutilation or defilenent in public and
its use as costunes, athletic uniforns, cushions, handkerchiefs, etc. Wile
stating that the fllag should be flownon all days, it specifies certain days on
which the flag should be flown specially. In the United Kingdom the flying
of the flag is restricted to certain dates and on specified buildings. Japan has
not defined the free use of the Flag by individuals, but has sone provisions,
which may allow for their usage. For exanple, it is stated, " Now sone of
you nmust be inviting foreign guests to your factory or conpany in
connection with your work. You nust be having reception, neetings, dining
together. In such cases, as a synbol of welcone, if you want to hoist the
national flag along with the flag of the other person’s country,
the...specifications about size, etc. are to be foll'owed."(See National Flag of
Japan [Basic Rules for Hoisting]) Anong India's nei'ghbours, Pakistan
allows free display of the National Flag on specified days only as nmay be
notified by the government. Simlarly, Sri Lanka al so permts display of the
Nati onal Flag on days of national inportance only.  (See the Report of the
Nati onal Flag Committee, April 2001, pp. 14-15)

El sewhere anong the Commonweal th nations, in Australia the rules
for flying the national flag only relate to flying the flag with-dignity. In fact,
it is mentioned that the governnent hopes that all Australians w ||l honour
and fly it with the pride befitting a national symbol. Simlarly, it will be
noticed that even in New Zeal and, there are no speci al days prescribed on
which only individuals can fly the flag. In fact it is specifically stated that
the New Zeal and Flag nmay be flown on any day of the year. The rules are
neant to serve as guides to sinmplify flag flying and lay down the correct
way to display the national flag. In fact in New Zealand the flag can be used
for advertising and comrercial use also, provided that a faithful
representation shoul d al ways be achieved with the flag being reproduced in
its true colours. In China, the Flag can be di splayed even on New Year’s
Day, Spring Festival and in public places such as squares and parks. Further
even in Malaysia, there is no restriction on the flying of the flag. The Fl ag
can be put on cars and even on the inside of cars and flags are al nost al
over the place. The Ml aysi ans use stickers with the National Flag and
inscriptions 'proud to be Ml aysi an.’

The proceedi ngs of this Court show that the appellant herein with a
view to resolve the controversy took several adjournnents in the matter.
Utimately a conmmttee was constituted by the appellant on or about
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18. 10. 2000 submtted its report in April 2001 upon obtaining the
views of the State Governnents and the Union Territory Admnistrations as
regard the questions :

(a) Whether there is need to liberalize the use of
the National Flag. |If so, to what extent?

(b) Wet her the State Governnent foresee any
problens in liberalizing the use of the
Nati onal FI ag.

(c) If the use of the National Flag is to be
i beralised for general public, what type of
reasonabl e restrictions may be inposed to

ensure that the dignity of the flag is

mai nt ai ned.

(d) Vet her the provisions of the Flag Code -
I ndi a should have statutory back-up."

The Conmmittee constituted by the Central Governnent took into

consi deration the history and genesis of the Flag and inter alia noticed
"3.1 Fromtine i menorial, people have laid

down their lives for their flags. Indeed; there is

sonet hing so conpelling in this piece of cloth,

called the National Flag, that people nake even the

suprene sacrifice for its sake. The National Flag

stands for the whole nation, its ideals, aspirations,

its hopes and achi evenents. It i's a beacon
showing to its people the path when their very
existence is threatened. It is at this time of danger

that this much length of cloth inspires people to
unite under its unbrella and urge themto defend
the honour of their notherland.”

The recomendati ons nmade by the said Commttee was placed before
the Cabi net whereafter the Flag Code of India 2002 was issued which cane
into force with effect from 26.1.2002.

The said Flag Code has been divided into three parts. Part-1 of the

Code contains the description of the National Flag. Part Il provides for the
node and manner of hoisting/display/use of National Flag by nenbers of
the public, private organi zations, educational institutions etc. Part Ill of the

Code relates to hoisting/display of the National Flag by the Central and State
Covernments and their organi zati ons and agencies. From O ause 2.1 of

Section | appearing in Part Il of the National Flag, it is now clear that there
shall be no restriction on the display of the National Flag by nmenbers of
general public, private organizations, educational institutions etc. except to
the extent provided in the 1950 Act and 1971 Act and any ot her | aw enacted

on the subject. Having regard to the aforenentioned statutes, as regards
flying of the National Flag, regulations which are 13 in nunber have been

laid down in the Flag Code, one of them being

"(i) the Flag shall not be used for commercia
purposes in violation of the enbl em and

Nanes (Prevention of |nproper Use) Act,

1950; "

Section | of Part Ill provides for defence installations/Heads of

M ssi ons/ Posts whereas Section Il provides for official display. Section Il of
Part Il provides for as to how the National Flag may be hoisted in

educational institutions. Section Ill of Part |1l lays down the manner in

whi ch correct display of the National Flag should be nade and in contrast
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thereto Section IV provides for incorrect display. Section V provides as to
how m suse of the National Flag should be prevented. Section VI provides

for salute of the Flag. Section VII provides that display with flags of other
Nati ons and of United Nations.

Al though interpretation of the Constitution of India is primarily nust
be based on the naterials available in India, relevant rules of the other
countries have been enunerated herei nbefore for our guidance.

It can therefore be stated that sone countries like Brazil, Canada
allow for the unrestricted use of the Flag by individuals. On the other side of
the spectrum countries like the UK hold their flag so sacrosanct that
i ndividuals are not permtted to use and display the flag. Qther countries al
try to strike a bal ance between the two extrenes, based on the cherished
val ues of their country, the history behind the evolution of the flag in their
country, etc. Thus, in order to discern whether an individual has a right to
display the flag'in India, one will have to discern what are the advant ages
and di sadvant ages of free use and bal ance that with the vital role played by
the flag inIndia s freedom struggle.

There are two nmain school s of thoughts governing the free use of the
flag. On one hand it is contended that the policy of India has so far been to
restrict the use of the National Flag with a view of ensuring that it is not
di shonored in any manner. The instructions contained in the Flag Code are
i ntended to ensure that proper respect is shown to the National Flag and that
the Flag is not used'indiscrimnately. Mreover, a nore |iberal use of the
Nati onal Flag woul d require greater civic awareness on the part of the
citizens. A sudden swing to a liberal approach in the matter may create
probl ens, particularly in the matter of ensuring that the correct usages
regardi ng the National Flag are observed by the citizens at |arge.
Unrestricted use of the National Flag may result in comercial exploitation
of the Flag. It may be difficult to detect all such instances and take necessary
action. Unrestricted use of the Flag may not attract the same |evel of respect
and reverence fromthe citizens as at present. The unrestricted use of the
National Flag may result in its.indiscrimnate use i'n processions, neetings,
etc. Instances of insults to the National Flag as a matter of protest nmay al so
occur.

However, on the other hand, there is another set of people who
ardently believe that there exists strong reasons-to liberalise the use of
Nati onal Flag for a nunber of reasons, sone of them being: -

? Due to the various restrictions inposed on the use and di spl ay
of the National Flag, an inpression has devel oped anong

people as if the national Flag is neant for Governnent use only
and the people at large are permitted unrestricted display of

Nati onal Flag only on certain limted occasions. This has
probably created a feeling of dissatisfaction anong certain
sections of people of India.

? Wth the electronic nmedia and satellite comunication
becom ng popular, it is very difficult to ensure that public

di splay of the National Flag is avoided. For instance, in various
i nternational sports or cultural events, people identify
thenselves with their country by displacing the National Flag.

It is an expression of pride. It is an expression of genuine
enthusiasm If the restrictions inposed on the use of the

Nati onal Flag are inplenented scrupulously, it would anpunt

to discouraging the Indian citizens or Indian nationals from
identifying thenselves with the Flag of the country.

? The restrictions inposed on the use of the National Flag should
be commensurate with the international practices being adopted

by various denocratic countries and the Governnment shoul d not

i npose any restriction, which distances people fromthe

Nat i onal Fl ag.
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Thus, there exist two very strong views of thought on whether there
shoul d be free and unrestricted use of the flag allowed to citizens. The stand
taken by other countries definitely has a bearing on the course India has
taken so far and the course to be adopted in the future. It can be seen from
the history, reflected very aptly fromthe discussions in the Constituent
Assenbly that the flag is definitely one of the nobst revered objects in our
society. It must certainly be treated with the utnost respect and dignity. This
m ght not be possible without inposing any restrictions on its use. But one
can see fromthe gl obal scenario, that the major trend is to protect the flag
against mutilation, destruction, etc. and not to prevent individuals from
havi ng any access to the flag, naking its use a virtual exclusive privilege of
the governnment. Since all Indians fought for freedom it can never be the
intention to deny themuse of their National Flag - a synbol of their freedom
in entirety. Thus, one can-conclude that the basic intention is to provide
agai nst the destruction, nutilation, etc. of the Flag and to provide certain
basic |l evel rules for when and how it shoul d be conpul sorily used. Though
not expressly stated, it nmust therefore give a right of usage to the citizens,
ot her than on the specific occasions specified.

Then the question arises, which viewis to be accepted. Nationa
ant hem National Flag and National Song are secul ar synbols of the
nati onhood. They represent the supreme collective expression of
conmtrent and loyalty to the nation as well as patriotismfor the country.
They are necessary adjunct of sovereignty being synbols and actions
associ ated therewith, Can an Indian citizen having regard to the |aw
prevailing in other countries fly an Indian fllag therein or whether a foreigner

can fly his flag inIndia. |If the answer to the question is to be rendered in the
negative, a startling result will follow therefrominasnuch an Indian citizen
traveling abroad will be entitled to fly the National Flag but not in India

whereas a foreigner would be entitled to do so within the territory of India.
The beauty of the Indian Constitutionis that the entire structure of the
country is based thereupon. It is the very pillar upon which the denocracy
of India stands. The unity and integrity of India if to be perceived in diverse
situation, the feeling of loyalty, conmtment and patriotismcan be judged
not only by giving effect to the constitutionalismbut also on their secul ar
synbol unhi dden as noticed hereinbefore. The question of this nature has to
be considered not fromthe answer as to whether their exists an express

provi sion on the basis whereof a right to fly the National Flag can be rested
or whether there is anything in the Constitution prohibiting or denying the
exerci se of such a right. If flying of a National Flag is considered in
absence of any denial thereof either in the Constitution or in any other
statute book, it nay be held to be a part of the fundamental right.

Bef ore we proceed further, it is necessary to deal with the question

whet her Flag Code is "law'? Flag Code concededly contains the

executive instructions of the Central Government. It is stated that the
Mnistry of Honme Affairs, which is conpetent to issue the instructions
contained in the Flag Code and all matters relating thereto are one of the
items of business allocated to the said Mnistry by the President 'under the
Government of India (Al location of Business) Rules, 1961 framed in terns

of Article 77 of the Constitution of India. The question, however, is as to
whet her the said executive instruction is "law' within the meaning of Article
13 of the Constitution of India. Article 13(3)(a) of the Constitution of India
reads thus :

"13. (3) (a) "Law' includes any Ordinance, order
bye-law, rule, regulation, notification, custom or
usage having in the territory of India the force of
law. "

A bare perusal of the said provision would clearly go to show t hat
executive instructions would not fall within the aforenentioned category.
Such executive instructions may have the force of |law for some ot her
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purposes; as for exanple those instructions which are issued as a suppl enent
to the legislative power in terms of clause (1) of Article 77 of the
Constitution of India. The necessity as regard determ nation of the said
guestion has arisen as the Parlianent has not chosen to enact a statute which
woul d confer at |least a statutory right upon a citizen of India to fly a

Nati onal Flag. An executive instruction issued by the appellant herein can
any time be replaced by another set of executive instructions and thus
deprive Indian citizens fromflying National Flag. Furthernore, such a
question will also arise in the event if it be held that right to fly the Nationa
Flag is a fundanental or a natural right within the neaning of Article 19 of
the Constitution of India; as for the purpose of regulating the exercise of

ri ght of freedom guaranteed under Article 19(1)(a) to (e) and (g) a | aw nust
be made.

In Kharak Singh vs. State of UP. [AIR 1963 SC 1295], this Court
hel d :

"Though T earned counsel for the respondent started
by attenpting such a justification by invoking
section 12 of the Indian Police Act he gave this up
and conceded that the regulations contained in
Chapter XX had no such statutory basis but were
nmerely executive or departnental instructions
franed for the guidance of the police officers.
They woul d not therefore be "a Law' which the

state is entitled to nmake under the rel evant cl auses
(2) to (6) of Article 19 in order to regul ate or
curtail fundamental rights guaranteed by the
several sub-clauses of Article 19(1), nor would the
same be a "a procedure established by aw' within
Article 21. The position therefore is that if the
action of the police which is the armof the
executive of the state is found to infringe any of
the freedom guaranteed to the petitioner-the
petitioner would be entitled to the relief of
mandanus whi ch he seeks, to restrain the state
fromtaking action under the regulations."”

To the sane effect are the decisions of this Court in State of Madhya
Pradesh and Anot her vs. Thakur Bharat Singh [AIR 1967 SC1170],
Bi j oe, Emmanuel and Qthers vs. State of Kerala and O hers [(1986) 3 SCC
619] .

In S.C. Advocat es-on-Record Assn. vs. Union of India [(1993) 4 SCC
441], it was held

"Constitution is the "will" of the people whereas

the statutory laws are the creation of the legislators
who are the elected representatives of the people.
Where the will of the legislature-declared in the
statutes-stands in opposition to that of the people-
declared in the constitution-the will of the people
must prevail."

In Punit Rai vs. Dinesh Chaudhary [(2003) 8 SCC 204], this Court
held that a circular letter as regard determinati on of caste of a child born
froma non-Schedul ed Caste Hi ndu father and a Schedul ed Caste nother
shal |l not have the force of the statute, stating

"The said circular letter has not been issued by the
State in exercise of its power under Article 162 of
the Constitution of India. It is not stated therein
that the decision has been taken by the Cabinet or
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any authority authorized in this behalf in terns of
Article 166(3) of the Constitution of India. It is
trite that a circular letter being an adm nistrative
instruction is not a law within the neani ng of
Article 13 of the Constitution of India. [See
Dwarka Nath Tewari v. State of Bihar - AR 1959

SC 249].

Now we come to the core question, whether flying of the Nationa
Flag is a fundanental right?

Part 11l of the Constitution of India provides for fundanental rights.

By reason of Article 19 of the Constitution of India six rights of freedom
have been guranteed to the citizens of India. Cl ause (a) of the said right
speaks of freedom of speech and expression. Such a fundanmental right is,
however, not absolute.” It is subject to the regulatory provisions contained in
cl ause (2) which reads thus :

(2)"Not hing in sub-clause (a) of clause (1) shal

af fect the operation of any existing |law, or prevent
the State from maki ng-any law, in so far as such

| aw i nposes reasonabl e restrictions on the exercise
of the right conferred by the said sub-clause in the
interests of the sovereignty and integrity of India,
the security of the State, friendly relations with
Foreign States, public order, decency or norality

or in relation to contenpt of court, defamation or
incitement to an offence.”

The rights specified in Article 19 operate against the State actions.

The rights granted to a citizen of ‘Indiaunder Article 19 of the Constitution

of India, it is trite, is not to be considered in isolation as Part 1ll constitutes
an anmal gam of rights and, thus, a law falling under Articles 21 and 22 of the
Constitution of India has yet to satisfy the requirenments of other Articles in

Part 11l of the Constitution, such as Articles 14 and 19 of the Constitution of
I ndi a.

Wth a viewto find out an answer to the aforementioned question, it

was necessary for us also to take into account : - inportance of the Nationa

Flag; (2) Constituent Assenbly Debates; and (3) Rules existing in other
countries, which have al ready been adverted to. As would appear fromthe
di scussi ons nade herein before, flying of National Flag being synbol of
expression would cone within the purview of - Article 19(1) (a) of the
Constitution.

In Victor Chandler International vs. Custons and Excise
Conmi ssi oners and another [2000) 2 Al ER 315 at p. 322], it was stated
"27. There are, of course, sone gaps in legislation
that cannot be filled by judge made law. But it is
now a well known rule of statutory construction
that an ’'ongoing’ statutory provision should be

treated as ’al ways speaking’. The principle is set
out in Bennion Statutory Interpretation (3rd edn
1997), p.686:

"(2) It is presuned that Parlianent intends
the court to apply to an ongoing Act a construction
that continuously updates its wording to allow for
changes since the Act was initially franmed (an
updating construction). While it remains law, it is
to be treated as al ways speaking....(3) A fixed-time
Act is intended to be applied in the sane way
what ever changes m ght occur after its passing.
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Updating construction is not therefore applied to it.

28. These principles received the endorsenent
of the Court of Appeal in R vs. Westninister City
Council, ex p A (1997) 9 Admin LR 504 at 509,
where Lord Wholf MR described the Nationa

Assi stance Act 1948 as -

"a prinme exanple of an Act which is "al ways
speaki ng" and so should be construed" on a
construction, that continuously updates its wording
to allow for changes since the Act was initially
framed".

Constitution being a living organ, its ongoing interpretation is
perm ssi ble. The supremacy of the Constitution is essential to bring socia
changes in the national polity evolved with the passage of tine.

I'nterpretation of the Constitution is a difficult task. While doing so,
the constitutional courts are not only required to take into consideration their
own experience over the tine, the international treatise and covenants but
al so keeping the doctrine of flexibility in mnd. This Court tines wthout
nunber has extended the scope and extent of the provisions of the
fundanental rights, having regard to several factors including the intent and
purport of the constitution nakers as reflected in Parts IV and | VA of the
Constitution of India.

I n devel oped countries, like Australia, freedom of expression did not
find place in the Australian Constitution. In fact, there is no |list of persona
rights of freedom which may be enforced inthe courts, listed in the

Australian Constitution, save and except certain personal rights such as the
right to trial by jury (Section 80) and the right to freedomof religion
(Section 116). Despite the sane the High Court of Australia beginning from
1992 indicated that the citizens enjoy inplied rights to free speech and
conmuni cati on on matters concerning politics and government, as for

exanple, permtting political advertising during election canpaigns terns as
"inplied freedom of political comunication’

We may note sone case |law fromAustralia, in this connection :
In Levy v State of Victoria and Lange v Australian Broadcasting
Cor poration, Anne Twoney, Sydney Law Review, Vol 1 No 1, March
1997, it was stated

"The constitutional inplication of freedom of
political comunication may have only recently

been recogni sed in Australia, but it has rapidly
devel oped t hrough three generations of cases. It
was initially recognised in 1992 on the grounds
that it was necessary for the efficacious operation
of the system of representative governnent which

is mandated by the text and structure of the
Conmonweal th Constitution. In 1994, the

application of the inplication was expanded in
Theophanous v Herald & Weekly Tines Ltd and

St ephens v West Australian Newspapers Ltd to
constrain State defamation | aws, both statute and
conmon |aw. In 1996, however, the H gh Court

has been nore restrained in its interpretation of the
extent of the inplication and in the devel opnent of
further inplications which rest upon the
constitutional system of representative

gover nnent . "

In The State of Play in the Constitutionally Inplied Freedom of
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Political Discussion and Bans on Electoral Canvassing in Australia,
CGeorge Wllianms, Parlianentary Library Law and Bills Digest G oup
Research Paper 10, 1997, it was observed

"Despite judicial nmoves to strengthen protection
for political discussion in Australia, there have
been countervailing political noves to restrict
certain fornms of political speech. This has
frequently been driven by inquiries undertaken by
parliamentary comrittees at both the State and
Federal level. ...Does this nean that Australian
Parliaments and the High Court are on a collision
course over free speech in the electoral process?
The answer need not be yes."

The deci sions of 'the High Court in Australian Capital Television Pty
Ltd v Commonwealth (the Political Broadcasts case) and Nati onw de News
Pty Ltd v WIls (the Nati onwi de News case) mark a significant new
devel opnentin Australian constitutional law, in particular because of the
H gh Court’s recognition of the freedom of communication in relation to
political matters.
Article 5 of the 1988 Brazil Constitution guarantees that "the
expression of thought is free, and anonymity is forbidden... the expression
of intellectual, artistic, scientific, and comunications activities is free,
i ndependently of censorship or |icense" and that "the privacy, private life,
honor and image of persons are inviolable, and the right to conpensation for
property or noral damages resulting fromtheir violation is ensured."

Free speech rights in the Venezuel an constitution are based on the

broad definition of ''freedomof expression’’ in Article 19 of the Universa
Decl arati on of Human Ri ghts, which asserts, not only a right to '’ freedom of
opi ni on and expression’’ but also a right "to seek, receive and inpart

i nformati on and i deas through any nedia and regardl ess of frontiers.’

Section 2(b) of the Canadian Charter states that "Everyone has the

freedom of thought, belief, opinion and expression, i ncluding freedom of the
press and other nmedia of conmunication." The section potentially could

cover a wde range of action, from comer ci al expression to
politi cal expressi on; from journalistic privilege to hat e speech
to pornography. The jurisprudence of the Supreme

Court of Canada has largely been an attenpt to carve out: first, the purpose
of s. 2(b) what values does it seek to protect, who should be entitled to its
protection; and second, the scope of s. 2(b), what is 'expression'?
Freedom of expression is a cornerstone of functioning of the

denocracy. Freedom of expression pronotes certain values, as noted by

Prof essor Enmerson in 1963: "Maintenance of a system of free expression is
necessary (1) as assuring individual self-fulfillment, (2) as a neans of
attaining the truth, (3) as a nethod of securing participation by the nenbers
of the society in social, including political, decision-nmaking, and (4) as
mai nt ai ni ng the bal ance between stability and change in society."
Constitutional conmritment to free speech was held to be predicated on the
belief that a free society cannot function with coercive | egal censorship in
the hands of persons supporting one ideology who are notivated to use the
power of the censor to suppress opposi ng Vi ewpoints.

The Canadi an approach to freedom of expression allows for a wde

conception of "expression" within s. 2(b). The Supreme Court of Canada has
stated that a wi de and inclusionary approach to the interpretation of the
Charter’s free expression guarantee is to be preferred (see Ford v. Quebec
1988 (2) SCR 90, and Irwin Toy v. Quebec (Attorney CGeneral) 1989 (1)

SCR 927). Thus, in Irwin Toy, Chief Justice D ckson explained that

"’ expression’ has both a content and a form and the two can be inextricably
connected. Activity is expressive if it attenpts to convey neaning. That
meaning is its content.” Not only is there a freedom of expression, there is
al so a freedom not to express. As Justice Beetz said in National Bank of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

22

Canada v. RC U 1984 (1) SCR 269 [p. 377 text], "all freedons guaranteed
by s. 2 of the Charter necessarily inply reciprocal rights: ... freedom of
expression includes the right to not express."
There are of course linmts to free speech and free press guarantees, as
the Canadi an Suprene Court is quite ready to point out (see CBC v.
A.G N B. 1991 (3) SCR 459). For example, even though the press enjoys
core constitutional rights of access and publication, they do not have
protection for all operational neans and nethods the press may choose to
adopt. The press does not, for exanple, enjoy immunity if they run a
pedestrian down in pursuit of a new story under the guise of "freedom of the
press”". Nor is a violent attack on someone (however dramatic the attack may
be) considered to be expression. Understanding freedom of expression
requires not only understanding its place in the Canadi an constitution, but
al so, understanding it within the context of society and society’'s conpeting
val ues.

This Court has al so extended the nmeaning of Articles 14, 19 and 21 of
the Constitution of India. [See; Jagdish Saran and O hers vs. Union of
I ndia (1980) 2 SCC 768]

Deci sions are nmany where this Court read various rights in Article 21
of the Constitution of India.
This Court has also interpreted the provisions of the Constitution of
India either in the light of the Directive Principles of the State Policy as
contained in Part 1V of the Constitution of India or fundanmental duties as
adunbrated in Part I'VA thereof or both. Applying the said test and keeping
in viewthe fact that the right to fly the National Flag is not an absolute right
but a qualified right, such right can be read with having regard to Article 51-
A of the Constitution of India.

In People’s Union for Civil Liberties (PUCL) and Another etc. vs.

Uni on of India and Another [(2003) 4 SCC 399 at page 403], this Court
hel d:

"...It is established that fundanmental rights

t hensel ves have no fixed content, npost of them

are enpty vessels into which each generation mnust

pour its content in the Iight of its experience. The

attenpt of the court should be to expand the reach

and anbit of the fundanental rights by process of
judicial interpretation. The Constitution is
required to be kept young, energetic and alive".

The right to have a passport was also held to be a part of persona
liberty under Article 21 of the Constitution of I'ndia. [See: Maneka Gandh
vs. Union of India - [1978 ] 1 SCC 248]. Disturbance to ecol ogi cal bal ance
has been held to be hazardous to life within the neaning of Article 21 of the
Constitution of India [See M C. Mhta vs. Kamal Nath (2000) 6 SCC 213].

Different facets of Article 14 of the Constitution of India have been
di scussed in a series of judgnents. The expanded notion of the principle of
equal ity as enunciated by E.P. Royappa vs. State of Tanmi| Nadu [AIR 1974
SC 555] followed in Maneka Gandhi vs. Union of India [AIR 1978 SC 597
at para 56], R D. Shetti vs. International Airport Authority of India [AIR
1979 SC 1628], Ajay Hasia vs. Khalid Mjib [AIR 1981 SC 487] and
Neelima M sra vs. Harinder Kaur [(1990) 2 SCC 746].

So far as right of speech and expression is concerned, vis-‘-vis
censor and other regulations thereof, this Court in Kaneshwar Prasad vs.
State of Bihar [AIR 1962 SC 1166] observed

"W thout going very much into the niceties of
| anguage it mght be broadly stated that a
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denponstration is a visible nanifestation of the
feelings or sentinents of an individual or a group
It is thus a comunication of one’s ideas to others
to whomit is intended to be conveyed. It is in
effect therefore a form of speech or of expression,
because speech need not be vocal since signs made
by a dunb person would al so be a form of speech.”

In L.I.C vs. Professor Manubhai D. Shah, [(1992) 3 SCC 637],
was observed

"5, Speech is God’'s gift to mankind. Through
speech a hunman bei ng conveys his thoughts,
sentinments and feelings to others. Freedom of
speech and expression is thus a natural right which
a human being acquires on birth. It is, therefore, a
basi ¢ human right. Everyone has the right to
freedom of opinion and expression; the right

i ncl udes freedomto hold opinions wthout
interference and to seek and receive and inpart

i nformati on and i deas through-any nedia and

regardl ess of frontiers."

6. A constitutional ‘provision is never static, it is
ever -evol ving and ever-changi ng and, therefore,
does not admit of a narrow, pedantic or syllogistic
approach. If such an approach had been adopted by
the Anerican Courts, 'the First Anendnent -

(1971) - "Congress shall nake nol aw abri dgi ng

the freedom of speech;, or of the press" - would
have been restricted inits application to the
situation then obtaining and woul d not have

catered to the changed situation arising on account
of the transformation of the print nmedia. It was the
broad approach adopted by the Court which

enabl ed themto chart out the contours on ever-
expandi ng notions of press freedom In Dennis v.
United States (341 US 494 : 95 L Ed 1137 (1951))
Justice Frankfurter observed

"... The language of the First Amendment is to be
read not as barren words found in a dictionary but
as synmbols of historic experience illum nated by
the presuppositions of those who enployed them"
Adopting this approach in Joseph Burstyn, Inc. v.
Wlson (343 US 495) the Court rejected its earlier
determination to the contrary in Mitual Film
Corporation v. Industrial Conm ssion of Chio

(236 US 230) and concluded that expression

through notion pictures is included within the
protection of the First Amendnent. The Court thus
expanded the reach of the First Amendnent by

pl acing a liberal construction on the |anguage of
that provision. It will thus be seen that the

Ameri can Supreme Court has always pl aced a

broad interpretation on the constitutional provision
for the obvious reason that the Constitution has to
serve the needs of an ever-changi ng society.

7. The sane trend is discernible fromthe decisions
of the Indian courts also. It nust be appreciated
that the Indian Constitution has separately
enshrined the fundanmental rights in Part 11l of the
Constitution since they represent the basic val ues
whi ch the people of India cherished when they

gave unto thensel ves the Constitution for free
India. That was with a view to ensuring that their

it
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honour, dignity and self respect will be protected
in free India. They had learnt a bitter |esson from
t he behavior of those in authority during the
colonial rule. They were, therefore, not prepared to
| eave anything to chance. They, therefore,
considered it of inmportance to protect specific
basi ¢ human rights by incorporating a Bill of

Rights in the Constitution in the form of

fundanental rights. These fundanental rights were

i ntended to serve generation after generation. They
had to be stated in broad terns |eaving scope for
expansi on by courts. Such an intention nust be
ascribed to the Constitution-nmakers since they had
thensel ves nade provisions in the Constitution to
bring about a soci o-economni c transformation. That
being so, it is reasonable to infer that the
Constitution-makers enmployed a broad

phraseol ogy while drafting the fundanental rights

so that they may be able to cater to the needs of a
changi ng society..."

8. The words "freedom of speech and expression"

nmust, therefore, be broadly construed to include

the freedomto circul ate one’s views by words of
mouth or in witing or through audi o-vi sua
instrunmentalities. It, therefore, includes the right to
propagate one’'s views through the print nedia or

t hrough any ot her comunication channel e.g. the
radio and the tel evision. Every citizen of this free
country, therefore, has the right to air his or her
views through the printing and/or the electronic
nmedi a subj ect of course to permssible restrictions
i nposed under Article 19(2) of the Constitution.

The print nmedia, the radio and the tiny screen play
the role of public educations, so vital to the growth
of a healthy denocracy. Freedomto air one's

views is the lifeline of any denocratic institution
and any attenpt to stifle, suffocate or gag this right
woul d sound a death-knell to denobcracy and

woul d hel p usher in autocracy or dictatorship...."

From t he af orementi oned observation, it is evident that LIC s refusa
to publish respondent’s rejoinder was unfair and amobunted to denial of his
right under Article 19(1)(a) of the Constitution of India.

In Secretary, Mnistry of Information and Broadcasting vs. Cricket
Associ ation of Bengal and Others [(1995) 2 SCC 161], it was observed

"The freedom of speech and expression
i ncludes right to acquire information and to
di sseminate it. Freedom of speech and expression
i s necessary, for self-expression which is an
i mportant neans of free conscience and self-
fulfilment. It enables people to contribute to
debates on social and noral issues. It is the best
way to find a truest nodel of anything, since it is
only through it that the w dest possible range of
ideas can circulate. It is the only vehicle of
political discourse so essential to denocracy.
Equally inportant is the role if plays in facilitating
artistic and schol arly endeavours of all sorts."

"45. The burden is on the authority to justify the
restrictions. Public order is not the same thing as
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public safety and hence no restrictions can be

pl aced on the right to freedom of speech and
expression on the ground that public safety is
endangered. Unlike in the American Constitution
[imtations on fundamental rights are specifically
spelt out under Article 19(2) of our Constitution
Hence no restrictions can be placed on the right to
freedom of speech and expression on grounds

ot her than those specified under Article 19(2)."

Thus, the right to inpart and receive information by air waves and
otherwise is a species of the right of freedom of speech and expression
guaranteed by Article 19(1)(a) of the Constitution.

In I ndian Express Newspapers vs. Union of India & Os. [(1985) 1
SCC 641], the lawis stated inthe following terns :

"Freedom of expression, as |earned witers have
observed, has four broad social purposes to serve :
(i) it helps an individual to attain-self fulfill ment,
(ii) it is assists in the discovery of truth, (iii) it
strengthens the capacity of an individual in
participating in decision-making and (iv) it

provi des a nmechani sm by which it woul d be

possi bl e to establish a reasonabl e bal ance between
stability and social change. Al nenbers of

soci ety should be able to formtheir ~own beliefs

and comuni cate themfreely to others. |In sum

the fundamental principle involved here is the
people’'s right to know. — Freedom of speech and
expression should, therefore, receive a generous
support fromall those who believe in'the
participation of people in the admnistration."

Thus, the burden of inmport duty .inposed on newsprint was held to be
arestriction protected by Article 19(1)(a) of the Constitution of India.

In Tata Press Ltd. vs. MINL and Qthers [(1995) 5 SCC'139], it was
observed
"In a denocratic econony free fl ow of
commercial information is indispensable. There
cannot be honest and economi cal marketing by the
public at |arge w thout being educated by the
i nformation di ssem nated through advertisenents.
The econonic systemin a denocracy woul d be
handi capped wi t hout there being freedom of
"commercial speech".

Thus, commerci al speech has been held to be part of freedom of
speech and expression guaranteed under Article 19(1)(a) of the Constitution
of India.

In Bennett Col eman & Co. vs. Union of India & Os. [(1972) 2 SCC
788] it was held
"80. The faith of a citizen is that political w sdom
and virtue will sustain thenselves in the free
mar ket of ideas so |ong as the channel s of
conmuni cation are left open. The faith in the
popul ar Governnent rests on the old dictum "let
the people have the truth and the freedomto
discuss it and all will go well." The liberty of the
press remains an "Art of the Covenant" in every
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denocracy. Steel will yield products of steel."

It was further observed
"97. Political philosophers and historians have
taught us that intellectual advances nade by our
civilisation would have been inpossible without
freedom of speech and expression. At any rate,
political denpcracy is based on the assunption that
such freedom nmust be jealously guarded. Voltaire
expressed a denocrat’'s faith when he told an
adversary in argunent : "I do not agree with a word
you say, but I will defend to the death your right to
say it". Chanpions-of human freedom of thought
and expression, throughout the ages, have realised
that intell ectual paralysis creeps over a Society
whi ch denies, is however subtle a form due freedom
of thought and expression to its nenbers."

In Gaj anan Vi sheshwar Birjur vs. Union of India [(1994) 5 SCC
550], this court held

10. Before parting/'with this case, we nust express
our unhappi ness with attenpts at thought contro

in a denocratic society |like ours. Human history is
witness to the fact that all evolution and al
progress i s because of power of thought and that
every attenpt at thought control is dooned to
failure. An idea can never be killed. Suppression
can never be a successful permanent policy. Any
surface serenity it creates is a false one. It wll
erupt one day. Qur Constitution permits a free
trade, if we can use the expression, in ideas and

i deol ogi es. It guarantees freedom of thought and
expression - the only limtation being a law in
terns of clause (2) of Article 19 of the
Constitution. Thought control is alien to our
constitutional schene. To the same effect are the
observations of Robert Jackson, J. in American
Conmuni cati ons Associ ation v. Douds (339 US

382, 442-43 (1950) : 94 L Ed 925) with reference
to the U S Constitution :

"Thought control is a copyright of

totalitarianism and we have no claimto it. It is
not the function of our CGovernment to keep the
citizen fromfalling into error; it is the function
of the citizen to keep the Governnent from

falling into error. W could justify any

censorship only when the censors are better
shi el ded agai nst error than the censored."

In H ndustan Times and Qthers vs. State of U P. and Anot her

[ (2003) 1 SCC 591], this Court noticed as to how the right of its

sharehol ders to have a free press is a fundanental right keeping in viewthe

fact that the newspapers serve as a nmedi um of exercise of freedom of

speech. Referring to Sakal Papers (P) Ltd. vs. Union of India [AIR 1962

SC 305], Tata Press Ltd. (supra) and Bennett Col eman (supra), it was held
"It is neither in doubt nor in dispute that for

the purpose of neeting the costs of the newsprint

as also for neeting other financial liabilities which

woul d include the liability to pay wages,

al  owances and gratuity etc to the working

journalists as also liability to pay a reasonabl e
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profit to the shareholders vis-‘-vis nmaking the
newspapers available to the readers at a price at

whi ch they can afford to purchase it, the
petitioners have no other option but to collect nore
funds by publishing comrercial and ot her
advertisenents in the newspaper."”

This Court, thus, held that no tax can be |levied on the newsprint for
the purpose of granting wages, allowances and gratuity etc. to the working
journalists.

In this connection, it is useful to note the first anmendment of the
Constitution of the United States of Anerica in respect of Religion and Free
Expr essi on :

"Congress shall make no | aw respecting an
establishment of religion, or prohibiting the
free exercise thereof; or abridging the
freedom of speech, or of the press; or the right
of the people peaceably to assenble, and to
petition the Government for a redress of

gri evances."

The law of the United States of America not only recognize the right
to fly National flag but it has gone to the extent of holding that the flag
burni ng as an expression of free speech and free expression of its citizens
agai nst the establishnent but we do not approve later part of right.

In Harold Orand Spence 41 L Ed 2d 842, it was held
"He displayed it as a flag of his country in a

way cl osely anal ogous to the nmanner in which

fl ags have al ways been used to-convey i deas.

Mor eover, his nessage was direct, likely to be
understood, and within the contours of the First
Amendnent . "

In Sidney Street v. State of New York, 22 L Ed 2d 572, it was held
"we are unable to sustain a conviction that

may have rested on a form of expression, however

di stasteful, which the Constitution tol erates and
protects.”

In Texas v. Johnson, 105 L Ed 2d 345 at 345t was held
"But whether or not he coul d appreciate the

enormty of the offence he gave, the fact remains

that his acts were speech, in both the technical and

the fundanmental neaning of the Constitution. So |

agree with the Court that he nust go free."

In US v. Shawn D. Eichman, 110 L Ed 2d 287, it was held
"CGovernnent nmay create national synbols,

promote them and encourage their respectfu

treatnment. But the Flag Protection Act of 1989

goes well beyond this by crimnally prescribing
expressive conduct because of its likely

comuni cati ve inpact."

We may, however, notice that in Board of Educ. V. Barnette, 319
US 624, it has been held
"Freedomto differ is not limted to
things that do not matter much. That would
be a mere shadow of freedom The test of its
substance is the right to differ as to things that
touch the heart of the existing order
If there is any fixed star in our
constitutional constellation, it is that no
official, high or petty, can prescribe what shal
be orthodox in politics, nationalism religion
or other matters of opinion or force citizens to
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confess by word or act their faith therein. If
there are any circunstances which pernit an
exception, they do not now occur to us."

Here it is necessary to notice the distinction between the Constitution
of India and that of United States of America and that is that in U S.A the
first amendnent gives an absolute right to a citizen of religion and free
expression, but under Constitution of India Article 19(1)(a) does not confer
such an absolute right of free speech and expression. It only provides for a
qualified right. Such a fundanental right of a citizen of speech and
expression is subject to the regulatory nmeasures contained in clause (2)
thereof. So long as the expression is confined to nationalism patriotism and
| ove for notherland, the use of the National Flag by way of expression of
those sentinents would be a fundanental right. It cannot be used for
conmer ci al purpose or otherw se.

Fl ag Code is not a statute; thereby the Fundamental Ri ght under

Article 19(1) (a) is not regulated. But the guidelines as |aid down under the
Fl ag Code deserve to be followed to the extent it provides for preservation of
dignity and respect for the national flag. The right to fly the National Flag is
not an absolute right. The freedom of expression for the purpose of giving a
feeling of nationalismand for that purpose all that is required to be done is
that the duty to respect the flag nust be strictly obeyed. The pride of a

person involved in flying the Flag is the pride to be an Indian and that, thus,
in all respects to/it “nust be shown. The state nay not tolerate even the
slightest disrespect.

Last question which arises in this respect is whether the right to fly the
National Flag is to be considered in the context of fundanental duties.

Every right is coupled with aduty. Part 11l of the Constitution of

I ndi a al though confers rights, duties and regul ations are inherent thereunder
Such reasonabl e regul ati ons have been found to be contained in the

provisions of Part Ill of the Constitution of India, apart fromclauses 2 to 4
and 6 of Article 19 of the Constitution of India.

Thus, this right is subject to certain restrictions which can be read
from Chapter IV A Article 51A(c) reads as under

"(c) to uphold and protect the sovereignty, unity and
integrity of India."

The question as to whether Article 51-A is not justiciable or
enforceabl e thus takes a backseat. In Indian Handicraft Enporium and
QO hers vs. Union of India and O hers [JT 2003 (7) SC 446], it was held
"The provisions of the statute are also requiredto

be consi dered keeping in view Article 48-A and

Article 51A(g) of the Constitution of India which

are in the follow ng termns:

"48-A. Protection and i nprovenent of

envi ronnent and saf eguardi ng of forests and

wild life.-- The State shall endeavour to protect
and i mprove the environnment and to safeguard the
forests and wild life of the country.™

"51- A. Fundanmental duties. -- It shall be the
duty of every citizen of India --

(9) to protect and inprove the natural environnent
i ncluding forests, |lakes, rivers and wild life, and
to have conpassion for living creatures;"
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We cannot shut our eyes to the
statenments made in Article 48-A of the
Constitution of India which enjoins upon the State
to protect and inprove the environnent and to
safeguard the forests and wild life of the country.
VWhat is destructive of environment, forest and
wild life, thus, being contrary to the Directive
Principles of the State Policy which is fundanenta
in the governance of the country nust be given its
full effect. Simlarly, the principles of Chapter
I VA must also be given its full effect. Cause (Q)
of Article 51A requires every citizen to protect and
i nprove the natural environnent including forests,
| akes, rivers and wild life and to have conpassion
for living creatures. The anmendnents have to be
carried out keeping in view the aforenentioned
provi si ons.

The recent amendnents nade in the Flag Code by the Union of India

and the stand taken by thelearned Solicitor General that the Centra

CGovernment is not against the flying of the Flag by an individual is itself

i ndicative of the fact thata liberal construction so far as Article 19(1) (a) is
concerned may be adopted. The extrene proposition of |law taken in the

Ameri can decisions/that burning of the flag is an expression of anger cannot

be accepted in India as it would anount to disrespect of the National Flag.

This Court in S. Rangarajan etc. vs. P. Jagjivan Ramand O hers
[(1989) 2 SCC 574], laid down the law in the following termns :
"We are anused yet troubl ed by the stand taken by the

State Governnent with regard to the fil mwhich has
received the National Award. W want to put the

angui shed question, what good is the protection of
freedom of expression if the State does not take care to
protect it? |If the filmis unobjectionable and cannot
constitutionally be restricted under Article 19(2),
freedom of expressi on cannot be suppressed on account

of threat of denobnstration and processions or threats of
vi ol ence. That woul d tantanount to negation of the rule
of law and a surrender to blackmail and intimdation: It
is the duty of the State to protect the freedom of
expression since it is a liberty guaranteed against the
State. The State cannot plead its inability to handle the
hostil e audi ence problem It is its obligatory duty to
prevent it and protect the freedom of expression.”

In Ranganath M sra vs. Union of India and Others [(2003) 7 SCC
133], this Court referred to the recomrendati ons| of Justice Verma
Conmittee, which has been taken note by the National Conmi ssion to
Revi ew t he Worki ng of the Constitution, which are as under
"Duties are observed by individuals as a result of
di ctates of the social systemand the environment
in which one lives, under the influence of role
nodel s, or on account of punitive provisions of
law. It may be necessary to enact suitable
| egi sl ati on wherever necessary to require
obedi ence of obligations by the citizens. |If the
exi sting laws are inadequate to enforce the needed
di scipline, the legislative vacuum needs to be
filled. |If legislation and judicial directions are
avail able and still there are violations of
fundanental duties by the citizens, this would cal
for other strategies for making them operati onal
The desired enforceability can be better
achi eved by providing not nmerely for |ega
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sanctions but also combining it with socia
sanctions and to facilitate the performance of the
task through exenplar, role nodels. The el enent
of compul sion in | egal sanction when conbi ned
with the natural urge for obedience of the norms to
attract social approbation would nake the citizens
willing participants in the exercise. The real task,
therefore, is to devise nethods which are a
conbi nati on of these aspects to ensure a ready
acceptance of the programme by the genera
citizenry and the youth, in particul ar

The Conmittee is strongly of the view that
the significance of dignity of the individual in al
its facets and objective of overall devel opnent of
the personality of the individual must be
enphasi zed in the curriculumat all the stages of
education. This requires consciousness of
citizenship val ues which are a comnbi nation of
rights and duties, and together give rise to socia
responsi bilities.” Methods nust be devised to
operationalize this concept as a constitutiona
val ue in our educational curriculumand in co-
curricular activities, in schools and coll eges."

This Court 'directed that the recommendati ons of the said Committee
shoul d be considered by the Central Government in the right earnest and to
take appropriate steps for the inplenentation thereof.

The right to fly the National Flag is a fundanental right but subject to
restrictions. The right is not unfettered, unsubscribed, unrestricted and
unchannel | ed one. Even assertion of the right to respectfully fly the flag vis-
a-vis the mere right tofly the flag is regul ated and controlled by two
significant parlianmentary enactnents, nanely, the Enbl ens and Nanes
(Prevention of Inmproper Use) Act, 1950 and the Prevention of Insults to
Nati onal Honour Act, 1971

The courts jeal ously protects the honour of the National Flag as woul d
be noticed froma decision of a Division Bench of the Andhra Pradesh Court
of which one of us, Sinha, J. was a party, in A Satya Phaneendra vs. S.H O
Kodad (PS) Nal gonda and Ot hers [2001 (2) ALT 141], wherei n considering
a letter enclosing therewith a tri-coloured cloth resenbling the National Flag
whi ch was sold as handkerchief, the court referring to the provisions of the
said Acts held and directed
"9. The aforementi oned provisions, having regard
to the purpose and object thereof, nust be given
strict construction. They also nust be construed in
the context of Article 51-A of the Constitution of
I ndi a.

10. The provisions of the aforenentioned Acts
and the Flag Code of India clearly state the reasons
as to why the sane had to be enacted by the
Parliament inasmuch as it is expected of every
citizen of India to pay respect to the National Flag,
Nati onal Anthem and the Constitution of India

they deserve and any case involving deliberate

di srespect thereto nmust be seriously dealt with..."
11. The appropriate authorities including the
Col I ector of Nal gonda District and the
Superi nt endent of Police, Nal gonda shoul d have

taken all steps to prevent the m suse of the Indian
Nati onal Fl ag.

12. They evidently have failed to performtheir
statutory duties.
13. Having regard to the fact that it has been

stated in the letter dated 15.12.2000 that the witer
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thereof is not aware of the nanme(s) of the person(s)
manuf acturing the same, we direct the State and in
particular the District Collector and the
Superi nt endent of Police, Nalgonda District to take
steps to conduct investigation with regard to the
m suse of the National Flag and see to it that the
of fenders are brought to book. Let a copy of this
order be sent to the Chief Secretary to the
CGovernment of Andhra Pradesh so that necessary
directions to all concerned nay be issued so as to
prevent such nmisuse of the Indian National Flag.
Accordingly, we dispose of this wit petition. No
costs.”

We, however, hope and trust that the Parliament, keeping in viewthe
i mportance of the question involved in this matter, shall make a suitable
enact ment ‘for the aforementi oned purpose.
For the aforesaid reason, we hold that- (i) Right to fly the Nationa
Flag freely with respect and dignity is a fundanental right of a citizen within
the nmeaning of Article 19(1) (a) of the Constitution of India being an
expression and mani festation of his allegiance and feelings and sentinents
of pride for the nation; (ii) The fundanental right to fly National Flag is not
an absolute right /but a qualified one being subject to reasonable restrictions
under clause 2 of Article 19 of the Constitution of India; (iii) The Enbl ens
and Narmes (Prevention of Inproper Use) Act, 1950 and the Prevention of
Insults to National Honour Act, 1971 regul ate the use of the National Flag
(iv) Flag Code although is not alaw wi thin the meaning of Article 13(3)(a)
of the Constitution of India for the purpose of clause (2) of Article 19
thereof, it would not restrictively regulate the free exercise of the right of
flying the national flag. However, the Flag Code to the extent it provides for
preserving respect and dignity of the National Flag, the same deserves to be
foll owed. (v) For the purpose of interpretation of the constitutional scheme
and for the purpose of maintaining a bal ance between the fundanental /|l ega
rights of a citizen vis-‘-vis, the regulatory nmeasures/restrictions, both Parts
IV and | VA of the Constitution of 'India can be taken recourse to.

For the reasons aforenentioned, we do not find any nerit in these
appeal s which are accordingly dismssed. But inthe facts and circunstances
of this case, there shall be no order as to costs.




