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PETI TI ONER
M B. JOSHI AND ORS. ETC. ETC

Vs.

RESPONDENT:
SATI SH KUMAR PANDEY AND CRS. ETC. ETC

DATE OF JUDGVENT15/ 10/ 1992

BENCH
KULDI P SINGH AND N. M KASLI WAL, JJ.

ACT:
G vil Service:

Madhya Pradesh Public Health Engineering (Gazetted)
Servi ce Rules, 1980:

Schedul e 1 V- Post of Assi stant Engi neer - Pronoti on-
Eligibility Counting of 8 years of Service-Wether fromthe
date of acquiring degree of engineering or on the basis of
| ength of service.

Madhya Pradesh Public health Engineering (Gazetted)
Servi ce Rules, 1980:

Schedul e | V-Post of Assistant Engi-neer - Pronoti on-
Eligibility counting of 8 years of service-Procedure in the
absence of provisions in the Rul es-Wether on the basis of
| ength of service.

C. A No. 4225/1992(arising out of SLP No.2507/1992)

HEADNOTE

The appellants and the private respondents were Sub-
Engineers in Public Health Engineering Departnment of the
Gover nment .

The minimum period for Sub-Engineer to qualify for
promotion to the post of Assistant Engineer was 12 years for
di pl oma-holders and 8 vyears for such Sub-Engineers who
obt ai ned the degree of graduation in the course of service.
By an executive order dated 7.2.1989, quota of direct
recruitnment was reduced to 50 per cent and the quota by
pronmotion fromthe Sub-Engi neers, Draftsman, increased to 50
per cent. The 50 per cent quota by pronmotion was sub-
di vided. The pronotion quota for category of the G aduate
Sub- Engi neers conpleting 8 years of service was 10% . The
principle of counting the seniority was fromthe date of
their continuous officiation irrespective of the date on
whi ch such dipl oma- hol der Sub- Engi neer acquired degree of
graduation in engineering.

The Departmental Pronotion Committee considered the
cases of 30 Graduate Sub-Engineers for pronotion to the post
of Assistant Engineers and by order dated 4.12.1989 it
prepared a panel of 18 Graduate Sub-Engi neers found suitable
for pronotion to the post of Assistant Engineer. On
6.12.1989 the Government pronoted one MB.Joshi and six
others as Assistant Engineer, who are appellants in appea
arising out of Special Leave Petition No.2507 of 1992. The
Private respondents in the appeal, filed and application in
the State Admi nistrative Tribunal challenging the orders
dated 4.12.1989 and 6.12.1989. They contended that the
seniority for the purpose of pronotion to the post of
Assi stant Engineers in 10 per cent quota of G aduate Sub-
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Engi neers conpleting 8 years of service ought to have been
considered fromthe date of attaining the graduate degree of
engi neering and not fromthe date of attaining the graduate
degree of engineering and not fromthe date of appoi ntnent
as Sub- Engi neer.

The Tribunal allowed the petition placing reliance on

its earlier decision in Sanaulla Sunzani V. State of MP. &
Os., T.A No. 771/88. The Tribunal held that the
applicants (private respondents in the appeal) having
secured the degrees in engi neering prior to respondents 3
to 9 ( the appellants in the appeal) would rank higher in
the graduation |ist of Graduate Sub-Engineers. It directed
the State Governnent and  Engi neer-in-Chief, Public Health
Engi neering Departnent to convene a special D.P.C. to
consider the applicants for pronotion to the post of
Assi stant Engineers as on- 4.12.1989 and if found suitable
for pronotion, pronpote them and give themseniority over
respondents 3 to 9.

I dentical ‘questions of law were involved in all the
appeal s  (C.A.  Nos. 4255-57 of 1992), which were preferred
agai nst the judgnments of the Tribunals.

The appellants contended that so far as the post of

Sub- Engi neers was concerned, the m ninmum qualification
prescri bed was di'pl oma- hol der and the seniority was
determ ned on the 'basis of the date of appointrment on the
post of Sub-Engineer irrespective of the fact that the
person joining such post was a degree-holder or a diplona-
hol der; that the scale of pay was simlar and the diplona-
hol der and degree-hol der Sub-Engi neers stood ' on the sane
footing and their gradation list was prepared on the basis
of length of service in the cadre of Sub-Engineers that in
the service jurisprudence where the rules were silent, the
seniority was always deternmined on the basis of length of
servi ce anongst the enployees appointed on a simlar post
in the sane cadre; that obtaining a degree during the
conti nuati on of service as Sub-Engi neer sinply accel erated
the entitlenent to promotion for the post of Assistant
Engi neer from 12 years to 8 years but it did not in any
manner disturb the seniority which was already settled on
the basis of length of service on the post of Sub-Engi neer
and that the D.P.C. rightly prepared the panel of selection
and the Governnent took a correct decisionin issuing the
order dated 6.12.1989.

2 The respondents contended that it was necessary to
obtain the degree of engineering for being qualified for
promotion to the post of Assistant Engineer within-a period
of 8 years instead of 12 years; that the period of 8 years
to be counted from the date when the diploma-hol der. Sub-
Engi neer acquired the degree of engineering and not prior to
said date

Al'l owi ng the appeals, this Court,

HELD: 1.1. It is a well settle principle of service
jurisprudence that in the absence of any specific rule, the
seniority anongst persons holding simlar posts in the sane
cadre has to be determned on the basis of the |ength of
service and not on any other fortuitous circunstance.[12-B]
1.2. The CGovernnent itself has been adopting the practice
and nmaking pronotion as contended by the appellants. Such
practice is upheld by the Court. [12-A]

1.3. The Rules do not contenplate any equival ence of any
period of service with the qualification of acquiring degree
of graduation in engineering. The Rules clearly provide that
t he di pl oma- hol ders havi ng obtai ned a degree of engi neering
while continuing in service as Sub-Engineer shall be
eligible for pronotion to the post of Assistant Engineer in
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8 years of service and quota of 10 per cent posts has been
ear mar ked for such category of persons. [11-C D

1.4. If the period of 8 years is counted fromthe date of
acquiring degree then this i ncentive of adding the
qualification during the continuation of service and getting
the advantage of acceleration in pronotion in 8 years would
for all practical purposes beconme nugatory and of no
benefit. [11-G H

1.5. The Tribunal was wong in determining the seniority
fromthe date of acquiring degree of engineering and it
ought to have been determined on the basis of length of
service on the post of Sub-Engineer and the State Gover nnment
was right in doing so and there was no infirmty in the
orders passed by the Government. [12-D E]

JUDGVENT:

N. Suresh” Nathan & Anr. v. Union of India & Os.,
[ 1992] Supp.1 SCC 584, expl ained.

Cl VIL _APPELLATE JURI.SDI CTION: Civil Appeal Nos.4255-57
of 1992.

From t he Judgnent and order dated 15.10.1991, 28.11.1991
and 17.12.1991 of Madhya Pradesh Adm nistrative Tribunal,
Jabal pur in O A Nos. 140 of 1990 and 3024 of 1991 and T. A
No. 35 of 1988.

U. N. Bachawat, B.S. Banthia, G Prakash, L.C. Agrawal a,
K. K. Chagotra and Indra Makwana for the Appel lants.

S.S. Ray, A Raghuvir, A K Sen. Dr. NNM GChatate, S K
Ganbhir, Vivek Ganbhir, S. K Jain, A P. Dhamija, R B. Msra
N. D. B. Raju, Anand Prasad, S.V. Deshpande and S.K. ‘Agni hotri
for the Respondents.

The Judgnents of the Court was delivered by

KASLIWAL, J. Special leave granted in all the  above
cases.

Al the above appeals are disposed of by a comon
order, as identical questions of law are involved in these
cases. For the purpose of understanding the controversy
raised in all these cases, we are stating the facts of
appeal arising out of special |leave petition No. 2507 of
1992. The appellants and the private respondents were Sub-
Engi neers in Public Health Engi neering Department of
Government of Madhya Pradesh. They are governed by Madhya
Pradesh Public Health Engineering (Gazetted) Service Rul es
1980 (hereinafter referred to as ‘the Rules’). ~Under
Schedul e 1V of the Rules, the next higher post for pronotion
fromthe post of Sub-Engineers in Gvil or Mechanical is the
post of Assistant Engineers. The mininum period for . Sub-
Engineer to qualify for pronotion to the post of Assistant
Engineer is 12 years for diplonma-holders and 8 years for
such Sub- Engi neers who obtain degree of graduation in the
course of service. Earlier 60 per cent quota for the posts
of Assistant Engineers was fixed by direct recruitnment and
40 percent by promotion fromthe Sub-Engineers, Draftsman
and Head Draftsman. By and executive order dated 7.2.1989,
gquota of direct recruitment was reduced to 50 percent and
the quota by pronotion increased to 50 per cent. This 50 per
cent quota by pronmotion wth which we are concerned in the
above cases has been sub-divided in the foll ow ng manner: -
(i) D ploma holder Sub-Engineers conpleting 12 years of

service 35%
(ii) Draftsman & Head Draftsnman conpleting 12 years of
service 5%

(iii) Graduate Sub-Engi neers conpleting 8 years of service
10%




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

In the above cases we are now concerned with the third
category of cases which deal with the pronotion of G aduate
Sub- Engi neers Conpl eting 8 years of service.

The State Governnent had been applying the principle
of counting the seniority of Graduate Sub-Engineers fromthe
date of their continuous officiation irrespective of the
date on which such diploma-holder Sub-Engineer acquired
degree of graduation in engineering. On this basis, the
Departnmental promotion Conmittee took into consideration 30
Graduate Sub-Engineers for pronotion to the post of
Assi stant Engineers. The D.P.C. by order dated 4.12.1989
prepared a panel of 18 G aduate Sub-Engi neers found suitable
for promption to the 'post of Assistant Engineer. The
CGovernment by order dated 6.12.1989 pronoted M B. Joshi and
six others as Assistant Engineer who are appellants in
appeal arising out of special |leave petition No. 2507 of
1992. The private respondents in this appeal filed
application No. 140/90 in Mdhya Pradesh Admnistrative
Tri bunal , 'Jabal pur ~challenging the aforesaid orders dated
4.12.1989 and 6.12.1989. The contention of these persons
before the Tribunal was that the seniority for the purpose
of pronmotion to the post of = Assistant Engineers in 10 per
cent quota of G aduate Sub-Engineers conpleting 8 years of
service ought to have been considered from the date of
attaining the G aduate degree of engineering and not from
the date of appointnment as sub-Engineer. The Tribuna
placing reliance on its earlier decision in T.A No. 771/88
Sanaul | a Sunzani v. State of MP. &5 others, held that the
seniority of diplonma-holder Sub-Engineers acquiring the
degrees of graduation in engineering for _inclusion in the
gradation list of Sub-Engineers should be counted fromthe
dates of acquisition of graduation in engineering or of any
ot her equivalent degree and not from the dates of their
initial entries as Sub-Engineers.” Applying to aforesaid
principle laid down in Sanaulla’s case, the Tribunal held
that the applicants (private respondents in the  appeal)
havi ng secured the degrees i'n engineering prior to
respondents 3 to 9 (the appellants in the appeal) will rank
hi gher in the gradation |ist of G aduate Sub-Engi neers. The
Tri bunal as such allowed the petition filed before them and
directed the State Government and Engineer-in-Chief, Public
Heal t h Engi neering Department to convene a special D.P.C to
consider applicants for pronotion to the post of Assistant
Engi neers as on 4.12.1989 and if found suitable for
pronmotion, pronote them and give them seniority  over
respondents 3 to 9 within 4 nonths of the date of receipt of
the order.

The short controversy arising in these cases relates to
the determnation of seniority anongst the diplonma-hol der
Sub- Engi neers who acquired the degree of graduation in
engi neering during the period service qualifying -themfor
promotion in 8 years to the post of Assistant Engineer. It
is an admitted position that there is no specific rule
governi ng such situation. Relevant extracts of Schedule |V
of the Rules as published in the Madhya Pradesh Gazette
dated 27.2.1981 issued in Hindi read as under

M. S.S. Ray, learned senior counsel appearing on
behal f of the appellants contended that so far as the post
of Sub-Engineers is concerned, the mninmum qualification
prescribed is diploma-holder. Initially, in the Public
Health Engineering Departnent till 1980, fresh degree-
hol ders used to get job directly as Assistant Engi neers and
the di pl oma-hol ders used to be appointed as Sub- Engi neers.
Thereafter on account of wunenploynent, the degree-hol ders
al so started seeking appoi ntnents as Sub- Engi neers. However,
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so far as the post of sub-Engineer was concerned, the
seniority was determined on the basis of the date of
appoi ntnent on the post of Sub-Engi neer irrespective of the
fact that the person joining such post was a degree-hol der
or a diploma-holder. The scale of pay was simlar and the
di pl oma- hol der and degree-hol der Sub- Engi neers stood on the
sanme footing and their gradation |list was prepared on the
basis of length of service in the cadre of Sub-Engi neers.
The next higher post for pronotion fromthe post of Sub-
Engi neer is the post of Assistant Engineer. Every dipl ona-
hol der sub-Engi neer becane eligible for promption to the
post of Assistant Engineer after having conpleted 12 years
of service. The Governnent however, considered it proper to
reduce this period of 12 years to 8 years in case of such
di pl oma- hol der  Sub- Engineers who obtained a degree of
engi neering during the continuance of their service as Sub-
Engi neer as a sort of incentive to inprove the qualification
while continuing in service. It was thus, submtted by M.
Ray that it is a well-settled principle of service
jurisprudence that where the rules are silent, the seniority
is always  determined on the basis ~of length of service
amongst the enployees appointed on a simlar post in the
same cadre. It was thus, subnitted that obtaining a degree
during the continuationof service as ' Sub-Engineer sinply
accelerated the entitlement to pronotion for the post of
Assi stant Engineer from 12 years to 8 years but it did not
in any manner disturb the seniority which was already
settled on the basis of length of service on the post of
Sub- Engineer. It was submitted that the D.P.C rightly
prepared the panel of selection and the Governnent took a
correct decision in issuing the order dated 6.12.1989.

M. Ashok Sen, |earned senior counsel appearing on
behal f of the respondents contended that it was necessary to
obtain the degree of engineering for being qualified for
pronmption to the post of Assistant Engineer within a period
of 8 years instead of 12 years. It was further argued that
the period of 8 years can only be counted fromthe date when
the dipl oma-hol der Sub-Engi neer acquired the degree of
engi neering and not prior to said date. M. Sen further
pl aced reliance on N Suresh Nathan & Another v. Union of
India & Ohers, [1992] Supp.l SCC 584, and subnmitted that
this case clinches the issue raised in these cases and i's no
| onger open for consideration

We have gi ven our careful consideration to the
argunents advanced on behalf of |earned counsel for the
parties. W nmay first deal with N Suresh Nathan's case
(supra) on which strong reliance is placed by M. Ashok Sen.
In this case, the Recruitnent Rules for ‘the post of
Assi stant Engi neer in the Public Wor ks Depart nent,
Pondi cherry, prescri bing t he educati onal and ot her
qualifications for appointnment by direct recruitnent and
promoti on came for consideration. For direct recuits, the
qualification prescribed was a Degree in Cvil Engineering
of a recognised University or Diploma in Gvil Engineering

from a recogni sed institution with three years,
pr of essi onal experience. For appointnment by pronotion of
Section Oficers now called junior Engi neer s, t he

qualification prescribed was as under
"1. Section Oficers possessing a
recogni sed Degr ee in G vi
Engi neering or equi val ent with
three years’ service in the grade
failing which Secti on Oficers
hol di ng Di pl oma in G vi
Engi neering with six years’ service
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in the grade-50 percent.

2. Section Oficers possessing a

recogni sed Di pl ona in G vi

Engi neering with six years’ service

in the grade-50 per cent."

The dispute in the above case was whether a dipl oma-
hol der Juni or Engi neer who obtains a degree while in service
becormes eligible for appointnment as Assistant Engineer by
pronmotion on conpletion of three Years' service including
therein the period of service prior to obtaining the degree
or the three years’ service including therein the period of
service prior to obtaining the degree or the three years’
service as a degree-holder for this purpose is to be
reckoned from the date he obtains the degree. The Centra
Admi ni strative Tribunal -~ held that the applicants dipl oma-
hol ders were entitled to be considered for pronotion to the
post of Assistant Engineer on par wth the other degree-
hol der Juni or Engi neers taking due note of their tota
| engt h' ot her ~degree-hol der junior Engineers taking due note
of their " total length of service rendered in the grade of
Juni or Engineers taking due note of their total |ength of
service rendered in the grade of grade of junior of Junior
Engi neer. Such a consideration should be alongside other
Juni or Engineers who m-ght have acquired the necessary
degree qualification earlier than the applicants, while
hol ding the post of Junior Engineer. This Court allowed the
appeal and set aside the above order of the Tribunal. Wile
al l owi ng the appeal, 'this Court held as under

"“I'n our opinion, this appeal has to

be allowed. There is sufficient

mat eri al including the adm ssion of

respondents di pl oma- hol ders t hat

the practice fol | oned in the

departrment for a long tinme was that

in the case of di pl-orma- hol der

Juni or Engi neers who obtained the

degree during service, the (period

of three years’ service in the

grade for eligibility for pronotion

as degree-holders comenced from

the date of obtaining the degree

and the wearlier period of service

as di pl oma- hol ders was not counted

for this purpose. This earlier

practice was clearly admitted by

the respondents diploma-holders in

para 5 of their application nade

to the Tribunal at page 115 of the

paper book. This al so appears to be

the view of the Union Public

Servi ce Conmi ssion contained in

their letter dated Decenber 6, 1968

extracted at pages 99-100 of the

paper book in the counter-affidavit

of respondents 1 to 3. The rea

qguestion, therefore, is whether the

construction made of this provision

inthe rules on which the past

practice extending over a long

period is based is wuntenable to

require upsetting it. If the past

practice is based on one of the

possi bl e constructions which can be

made of the rules then upsetting

t he same now would not be
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appropri ate. It is in this

per spective t hat t he guestion

rai sed has to be determned."

This Court then considered the Recruitment Rules
applicable in the said case and then held that the entire
schene did indicate that the period of three years’ service
in the grade required for degree-holders according to Rule
11 as the qualification for pronotion in that category nust
nean three years' service in the grade as a degree-hol der
and therefore, that period of three years can conmrence only
fromthe date of obtaining the degree and not earlier. It
was further held that the service in the grade as a dipl oma-
hol der prior to obtaining the degree cannot be counted as
service in the grade with a degree for the purpose of three
years’ service as a degree-hol der. This Court then
observed: -

“I'n our opinion, the contention of

the appell ants degree-hol ders that

the rul es must be construed to nean

that the three years’ ~service in

the grade of a degree-holder for

the purpose of Rule 11 is three

years from the date of obtaining

the degree is quite tenable and

conmends to us heing in conformty

with the past  practice followed

consistently. It has also beenso

understood by all concerned till
t he rai si ng of t he present
controversy recently by the
respondents. The Tri bunal was,

therefore, not justified in taking

the contrary view and unsettling

t he settled practice in the

department . "

A perusal of the above observations nade by this Court
clearly show that the respondents diplona-holders’/ in that
case had admtted the practice followed in that departnent
for a long time. It was clearly laid dow in the above case
that if the past practice is based on one of the possible
constructions which can be nade of the rules then upsetting
the sanme now would not be appropriate. It was clearly said
"it is in this perspective that the question raised has to
be determned." It was al so observed as al ready quoted above
that the Tribunal was not justified in taking the contrary
view and wunsettling the settled practice in the departnent.
That apart the scheme of the rules in N Suresh Nathan's
case was entirely different fromthe scheme of the Rules
before us. The rule in that case prescribed for appointnent
by pronotion of Section Oficers/Junior Engi neers provided
that 50 per cent quota shall be from Section  Oficers
possessing a recognised degree in Civil Engineering or
equivalent with three years’ service in the grade failing
whi ch Section Oficers holding Diploma in Cvil Engineering
with six years service in the grade. The aforesaid rule
itself provided in explicit terms that Section Oficers
possessing a recogni sed Degree in Cvil Engineering was made
equivalent with three years’ service in the grade. Thus, in
the schene of such rules the period of three years’ service
was rightly counted fromthe date of obtaining such degree.
In the cases in hand before us, the scheme of the rules is
entirely different.

In the cases before wus 50 per cent of the posts of
Assi stant Engineers has to be filed by direct recruitnent of
persons having degree of graduation in engineering. The
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remai ning 50 per cent of the vacant posts are to be filled
by pronotion from the Ilower cadre of sub-Engineer and
Draftsman. Qut of this 50 per cent, 35 per cent quota is
fixed for diplona-holders who have conpleted 12 years of
service on the post of sub-Engineer, 5 percent quota for
Draftsman who have conpleted 12 years of service and the
remaining 10 per cent wth which we are concerned has been
kept for such Sub-Engineers who during the continuation of
their service obtained a degree of graduation or equival ent
in engineering and in that case the period of service is
reduced from 12 from 8 years. The Rules in our case do not
contenmpl ate any equival ence of any period of service with
the qualification of acquiring degree of graduation in
engineering as was provided in express terms in N Suresh
Nat han’s case nmking three years service in the grade
equi valent to degree in engineering. In our opinion, in the
rul es applicable in the cases before us clearly provide that
t he di pl oma-hol ders havi ng obtained a degree of engineering
while 'continuing in service as sub-Engineers shall be
eligible for pronotion to the post of Assistant Engineer in
8 years of service and quota of 10 per cent posts has been
ear mar ked for such category.

If we accept the contention of M. Ashok sen, it would
defeat the very scheme ~and the purpose of giving incentive
of addi ng educational qualification by diplona-holders while
continuing in service in case the period of 8 years' s
counted from the date of obtaining graduate degree in
engineering. It nmay be noted that” no such argunent was
rai sed even fromthe side of the respondents  before the

Tribunal. |[If such interpretation as now sought to be
advanced by M. Ashok Sen, learned senior  counsel is
accepted, no relief could have been granted to the
respondent Satish Kumar Pandey. We would illustrate the

above position on admitted facts that ~Shri Satish ' Kumar
Pandey had joined as Sub-Engineer on 23.8.1980, but had
acquired the degree of engineering in My, 1987. In that
situation, M. Satish Kunmar becones eligible only in My
1995 and he could not be considered as eligible in Decenmber
1989 when these Sub-Engi neers were considered for pronotion
as Assistant Engineers. Even othrwise, if this period of 8
years is counted fromthe date of acquiring degree then this
i ncentive of addi ng the qgual i fication during the
continuation of service and getting the advantage of
acceleration in pronmotion in 8 years would for all practica
pur poses becone nugatory and of no benefit.

It is further inportant to note that in the cases
before us, the Government itself has been adopting the
practice and nmaki ng pronotion as contended by the appellants
and we are upholding such practice. In N Suresh Nathan's
case also this Court had upheld the practice followed by the
CGovernment. It is also well settled principle of - service
jurisprudence that in the absence of any specific rule, the
seniority anongst persons holding simlar posts in the sane
cadre has to be determned on the basis of the |ength of
service and not on any other fortuitous circunstance.

Though, in the cases of special |eave petitions filed
by Shri Ram Sharan Gupta & Ohers v. The State of MP. &
QO hers and Shri N.N. Asthana & Another v. Shri Harish Kunmar
Ahuja & Ohers, the parties belonged to the Irrigation
Department of the State of Madhya Pradesh and were gover ned
with different set of rules, but the controversy arising in
these cases is anply covered with the view taken by us and
determined in the nmanner indicated above.

In these circunstances nentioned above, we are clearly
of the view that the Tribunal was wong in determ ning the
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seniority from the date of acquiring degree of engineering
and it ought to have been determ ned on the basis of length
of service on the post of Sub-Engineer and the State the
basis of length of service on the post of Sub-Engi neer and
the State Government was right in doing so and there was no
infirmty in the orders passed by the Governnent. In the
result, we allowthese appeals, set aside the orders of the
Tri bunal dated 15.10.1991, 28.11.1991 and 17.9.1991 and
8uphel d the orders passed by the Government in all these
cases. In the facts and circunstances of the case, no order
as to costs.

Appeal s al | owed.




