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JUDGVENT
REPORTABLE
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CRI M NAL APPELLATE JURI'SDI CTI ON

CRIM NAL APPEAL NO 836 OF 2008
(Arising out of “SLP (Crl.) No. 3857 of 2006)

Tar akanat h Kar .. Appel | ant

Versus

Li pi ka Kar . . Respondent

JUDGVENT

Dr. ARIJIT PASAYAT, J.

1. Leave granted.
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2. Challenge in this appeal is to the order passed by a
| earned Single Judge of the Calcutta H gh Court in CRR
No. 970 of 2000 dated 19.1.2005 and order passed in the

application for clarification or nodification of the order dated

19. 1. 2005.
3. Background facts as projected by the appellant are as
fol | ows:

Appel | ant and one Chandana entered into a wedl ock on
16.2.1993 and were bl essed with two sons. On 16.9. 1995
respondent-Lipika filed a case no.320/95, under Section 125
of the Code of Crimnal Procedure, 1973 (in short ‘ Code’)
cl aimng to be wife of the appel | ant and prayed for
mai nt enance. The said case was filed inthe Court of SDIM
West Bengal . On 9.7.1997, the said case was transferred to
the Court of SDJM Suri, by order of |earned CIMat Birbhum
On 13.8.1997 Chandana appeared before the SDIM Suri and
filed application for being inpleaded in the proceedings. On

14.1. 1998 | ear ned SDIM passed an ex-parte or der of
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mai nt enance in favour of the Lipika granting her naintenance
@Rs.400/- p.m On 27.8.1999 Crimnal Revision case

No. 308/ 99 was filed by the appellant against Lipika s m sc.
execution case no.413/1998 arising out of ex-parte order
referred to above. The ex-parte order was set aside by the

H gh Court and | earned SDIM was directed to decide the

matter afresh. On 10.1.2000 | earned SDIM di sm ssed the
application under Section 125 C.P.C. filed by Lipika holding
that Chandana is the legally nmarried wife of Tarak and Li pi ka
is not legally married of the appellant. The revision petition
filed by Lipika was all owed by the learned Single Judge in

CRR No. 970 of 2000 and the order of |earned SDIM was set

aside. There were certain directions given.in the said petition
the correctness of which was questioned by the appellant by
filing an application for nodification/clarification. It was the
specific stand of the appellant that the directions in question
coul d not have been given i.e. to initiate departmenta

proceedi ngs agai nst the appellant.
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The said application was di sm ssed by the subsequent
order dated 5.7.2006 holding that in view of the provisions of

Section 362 of the Code the application was not nmaintainable.

4, Learned counsel for the appellant submitted that the
directions as given are clearly beyond the jurisdiction of the
Hi gh Court while exercising revisional jurisdiction under the
Code. Learned counsel for the respondent supported the
order of the High Court stating that the directions have been
gi ven keeping the ultimte objective of doing justice to the

parties.

5. In the present appeal we are concerned with the legality
of the direction given by the | earned Singl e Judge for initiation
of the departnental proceedings. The inmpugned direction

read as foll ows:

"Before conclusion | think that it would be
expedient for the interest of justice to take appropriate
action against the Qpposite Party Taraknath Kar. It
appears fromthe materials on record that Qpposite Party
4
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Taraknath Kar is a Goup - D enployee of Durgapur

Court and he is a governnent servant. In T.S. No.200/94
filed by himbefore | earned Miunsif, 1st Court, Durgapur
the Opposite Party stated that he is unmarried and there
was no marriage between himand defendant Lipika Kar

He filed the suit for declaration that Lipika Kar is not his
wi fe. Subsequently, in CRR No.1742/95 filed by him and
ot hers praying for quashing of crimnal case being C. R
No. 124/ 95 under Section 498A of IPC it was nmentioned

in paragraph 1 that he is the husband of Opposite Party
no.1l Lipi ka Kar and in paragraph 4(a) of the said

revi sional application it was nmentioned that on 17.3.94
his marriage with Cpposite Party No.1l was sol emi zed.
Before the | earned SDIM Suri in Msc. Case No.320/95
by producing certified copy of order sheet of |earned
Judi ci al Magistrate, 4th Court, Bankura, this Opposite
Party Taraknath Kar introduced the story that he was
married with Chandana Kar on 16.2.93 and a m sc. case
No. 153/ 97 'of learned Judicial Mgistrate, 4th Court,
Bankur a. Mai-nt enance order under Section 125 of the

Code had been passed against him It is, therefore,
apparent fromthe papers and docunents that this
Opposite Party has introduced papers before Court
regarding his marri age tw ce-once with Chandana Kar on
16. 2. 93 and another marriage with Lipi ka Kar on 7.3.94.
Bei ng an enpl oyee of Court and a governnent servant
Qpposite Party is not entitled to marry tw ce w thout
obt ai ni ng perni ssion of Appointing Authority. The
conduct of the Opposite Party whet her is unbecom ng of
a government servant, or_not, as-being a H ndu he
cannot narry tw ce under present |aw, should be

consi dered by the Appointing Authority and Disciplinary
Aut hority. Accordingly, learned District Judge, Burdwan
bei ng the Appointing Authority and Disciplinary is
directed to take necessary disciplinary action against
Opposite Party Taraknath Kar for his alleged marriage
twice and if he finds that papers and docunents are
sati sfactory for placing hi munder suspension he shal
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take necessary steps in accordance with |aw for starting
the disciplinary action and for consideration whether
Taraknat h Kar woul d be placed under suspension

Learned Registrar (Administration) is directed to
send a copy of this order to the | earned District Judge,
Burdwan for information and necessary action
acconpani ed by copy of revisional application of CRR
No. 1742/ 95, copy of plaint of T.S. No.200/94 filed by the
Qpposite Party copy of application filed by Lipika Kar and
witten show cause and annexures filed by Taraknath
Kar of M sc. Case No.320/95 under Section 125 of the
Code pendi ng before | earned SDIM Suri and al so copy
of exhibit G Series filed before the |learned SDIM Suri in
connection with aforesaid Msc. Case for information and
necessary action. The |earned Registrar (Admnistration)
may al so instruct the learned SDIM Suri to send
copy/ Xerox copy of -application under Section 125 of the
Code of M sc. Case No.320/95 of this Court, copy of
witten show cause and annexures filed by the Qpposite
Party in connection with the said M sc. Case No. 320/ 95
and copy of exhibit G Series of ‘that case to him so that
after collection all the papers and docunents he can
send the said papers and docunments to the |earned
Di strict Judge, Burdwan for taking necessary action in
the matter."

In the subsequent order dated 5.7.2006 the H gh Court

hi ghl i ght ed the limted jurisdiction for

rectification/nodification under Section 362 of the Code.
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7. It appears that the High Court while dealing with the

application under Section 125 of the Code has essentially

adj udi cated that an offence puni shabl e under Section 494 of

the I ndian Penal Code, 1860 (in short the ‘IPC) is made out. It

needs to be noted that a Title Suit (TS 200/94) filed in the

Durgapur Civil Court is pending where prayer was nade for

declaration that the respondent was not his wife. Wet her
there was a second marriage as contended and whet her Lipika

was his wife as claimed by her or Chandana was the w fe of

the appel l'ant -as clainmed by himhas yet to be decided. Wile
exercising revisional jurisdiction it was not open to the High

Court to gi ve direction f or initiation of depart ment a
proceedi ngs. Such a direction is beyond the scope of revisiona
jurisdiction under the Code. Theref ore, the H gh Court was
clearly in error in di recting initiation of depart ment a
proceedi ngs; while dealing with an application for revision in

the matter relating to Section 125 of the Code. The directions

given in this regard both in the original order and the

subsequent order stand quashed.
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8. The appeal is allowed to the aforesai d extent.

(P. SATHASI VAV
New Del hi ,
May 7, 2008




