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Indian Penal Code (Act XLV of 1860), ss. 34 and 149-Scope
of - Charge under s. 302 read with s. 149-Convi ction under s.

302 read with s. 34-Wet her valid.

HEADNOTE:

It was contended that the conviction of the appellants under
s. 302, Indian Penal Code, read with s. 34 was illegal when
they had been charged only under s. 302 read with s. 149
because the scope of s. 149 was different fromthat of  s.
34, that while what s. 149 required was proof of a ~commopn
object, it would be necessary under s. 34 to establish a
comon intention and that therefore when the charge against
the accused was under s. 149, it could not be converted in
appeal into one under s. 34.

Held, that it is true that there is 'substantial | difference
between the tw sections but they also to some -extent
overlap and it is a question to be deternined on the /facts
of each case whether the charge under s. 149 overlaps the
ground covered by s. 34. If the commbn object which'is the
subj ect-matter of the <charge wunder s. 149 does not
necessarily i nvol ve a conmon i ntention, t hen the
substitution of s. 34 for s. 149 mght result in prejudice
to the accused and ought not therefore to be permtted. But
if the facts to be proved and the evidence to be adduced
with reference to the charge under s. 149 would be the sane
if the charge were under s. 34, then the failure to charge
the accused under s. 34 could not result in any prejudice
and in such cases the substitution of s. 34 for s. 149 nust
be held to be a formal matter. There is no such broad
proposition of law that there can be no recourse to s. 34
when the charge is only under s. 149.

Whet her such recourse can be had or not nust depend on the
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facts of each case

The facts of the present case warranted such a recourse.
Dalip Singh v. State of Punjab (A1.R 1953 S.C. 364),
Bar ei zdra Kumar Ghosh v. Enperor (lI.L.R 52 Cal. 197 P.C),
Lachman Singh v. The State ([1952] S.C.R 839) referred to.

JUDGVENT:

CRI'M NAL APPI ELLATE JURI SDI CTION: Crim nal Appeal No. 64 of
1953.

Appeal by special |eave fromthe Judgment and Order dated
the 9th June, 1953, of the Hi gh Court of Judicature for the
State of Punjab at Simla (Fal shaw and Kapur JJ.) in Crinina

Appeal No. 60 of 1953
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Arising out of the Judgnent.and Order dated the 15th
December, 1952, of, the Court of the Additional Sessions
Judge, Ferozepore, in Sessions Case No. 50 of 1952 and Tria

No. 57 of 1952.

Jai CGopal Sethi” (R L. Kohli, with hin) for the appellants.
Porus A. Mehta for the respondent.

1954. January 29. The Judgnent of the Court was delivered
by

VENKTARAMA AYYAR J.-This is an appeal by special |eave by
Karnail Singh and Mal ki at Singh against the judgnment of the
H gh Court of Punjab confirm ng their ~conviction by the
Addi ti onal Sessions Judge of Ferozepore under section 302,
I ndi an Penal , Code, "and the sentence of death passed on
them

The facts as found by the courts below are as follows: There
had been 1|ong standing ennmity between the _appellants and
their party on the one hand and t he deceased Gurbaksh. Singh
and his party on the other, resulting ina nunber of crinmes,
and proceedings in court. On the 27th Januarv. 1952, at
about sunset tinme, Qurbaksh Singh-was sitting inside his
house on the sabath and his sister Mst. Bholan was in the
ki t chen. Then the appellants and their men canme to the
place armed wth rifles, got on the roof of the house of
Gurbaksh Singh and challenged himto cone out. Gur baksh
Singh and Mst. Bholan went to the kotha and bolted the door
from inside. Then the appellants and their nmen made hol es
in the roof with spades, ignited inflamuable materials, such
as dry twigs, and threw theminside the kotha through the
hol es and set fire to the building. Both Gurbaksh Singh and
Vst . Bhol an were caught inside and burnt. to death. A
brot her of Gurbaksh Singh called Dev, who had been at that
time away, was, according to the prosecution, seized when he
subsequently turned up, thrown into the flanes and was / al so
burnt to death. Meanti me one GQurnam Singh, P.W~ 13, a
cousi n of Curbaksh Singh and his neighbour, managed-to slip
out of the village and reported the occurrence at the police
station at N hal Singhwal a,
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a place eight mles away (vide Exhibit PQ. It was then 10-
30 ppm On receipt of this information, the police sub-
i nspector, P.W 25, went to the village with a posse of
constables and with Gurnami Singh. He found the ,house
nostly burnt and recovered therefromthe charred remains of
three dead bodies and they were identified as those of
Gur baksh, Dev and Mst. Bholan. The appellant Karnail Singh
was actually seen at that place and arrested on the spot.
Mal ki at Si ngh who had been nmentioned in Exhibit PQ as one of
the participants was found in his house with gunshot wounds
and was al so arrested. Eventually eight persons, including
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the appellants, were charged under section 148, Indian Pena
Code, for forming an unlawful assenbly with the object of
burning the house of Gurbaksh Singh and murdering him Dev
and Mat. Bholan, and under section 302 read wth section
149 for their rmurder. The Additional Sessions Judge,
Ferozepore, held that the case had not been established
beyond doubt as against two of the accused and he
accordingly acquitted them He convicted the six others
i ncluding the appellants under section 148 and section 302
read wth section 149 and sentenced them to death. On
appeal, the |earned Judges of the Punjab H gh Court held
that "although there can be no doubt whatever that the
occurrence took place nore or |less on the lines described by
the prosecution w tnesses; and the primary object of the
cul prits nust have beento nurder Curbaksh Singh, deceased,
i n consequence of the bitter ennmty between himand the main

body of the accused" and that "although it may very well be
true that all “the six appellants took part in this
occurrence " -, the evidence against the four accused other

than the —appellants was insufficient to sustain their
conviction, as it consisted of the testinony of persons who
were at a distance of 40 to 50 feet from the scene of
occurrence and who claimed to identify the particular
accused only by ‘their voice. They " were accordingly
acquitted. Then /dealing wth the case against the two
appel l ants they observed that as against them there was
evi dence of the two eyew tness Gurnam Singh (P.W 13) and
Maghar Si ngh
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(P.W 14), that Mghar Singh was not a reliable wtness,
that nothing could be urged agai nst the evidence of Gurnam
Singh, that even so it would be Unsafe to base a conviction
on his evidence alone, but that the presence of  Karnai
Singh at the spot and the existence of wounds on the person
of Ml kiat Singh afforded sufficient corroboration of the
evidence of Gurnam Singh. They accordingly confirnmed the
conviction and sentence as agai nst the appellants. /As four
of the accused were acquitted in appeal, the learned Judges
set aside the conviction of the appellants under section 149
and substituted section 34, |ndian Penal Code, there for.
Two contentions have been urged on behal f of the appellants,
that the evidence which bad been accepted by the |[earned
Judges as reliable was insufficient to establish the guilt
of, the appellants and that their conviction under  section
34 was bad as no charge had been franmed agai nst 't hem under
that section. On the first point, the argunent of the
| earned counsel for the appellants was that having held that
the only eye w tness whose evidence was worthy of credence
was P.W 13, and that even his evidence could not be  acted
upon unless it was corroborated, the | earned Judges were in
error in holding that there was such corroboration- agai nst
the appellants. The circunstance relied on by the  court
bel ow as corroborating the evidence of P.W 13 was that the
appel l ants were proved to have been present at the scene  of
occurrence and there was no satisfactory explanation from
them there for. As regards Karnail Singh, the police sub-
i nspector, P.W 25, actually found himenergi ng out of the
burni ng house with a spear in his hand. He had injuries on
his person and his pyjanma was bl oodstai ned. He was arrested
on the 'spot and the spear and the pyjama were seized and
mar ked as Exhibits P-12 and P-20. As for Ml kiat Singh, his
nane was nmentioned in the first information report, Exhibit
PQ and P.W 25 went to his house and found himw th gunshot
wounds and arrested him |In the statement given by Karnai
Si ngh under section 342, Criminal Procedure Code, he stated
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of @urnam Singh on fire, he went there and was, assaulted
by culprits, that Ml kiat Singh cane there to help him that
when they were grappling with the culprits he was attacked
and Mal ki at, Singh received a gunshot and thereafter they
went away to their houses. The statenent of Ml kiat Singh
also was on sinmlar lines. There was no evidence that any
ot her person or persons were responsible for the acts and
t he | earned Judges therefore rejected as untrue t he
expl anation of the appellants that "they received these
injuries while intervening agai nst some unknown assailants
on behalf of their bitterest eneny."

It is contended for the appellants that the nmere presence of
Karnail Singh at the place of occurrence would in itself
nmean not hing and that it would anobunt to corroboration only
if some further act incrimnatory in character was proved.
Wth reference to Malkiat Singh, it was argued that the
exi stence  of -gunshot wounds woul d be inconclusive as there
was no evidence as to how they were caused. It was 'con-
tended that, the theory of the learned Judges that Gurbaksh
Singh mght hinself have shot at himtrough the hole while
he was on the roof was. wholly unsupported by evidence and
opposed to the nedical evidence in the case as to the nature
of the wounds and to the fact that no gun was recovered from
the house, and that there was accordi ngly nothing to connect
Mal kiat Singh with the incident at the house of Gurbaksh
Si ngh. Wth reference to the statenents of  the accused
admitting their presence at the place but explaining that
some culprits had set fire to the house and that they went
there thereafter, it was argued that if the statements were
to be taken into consideration they nmust be taken as a whol e
and that it was not proper to accept the incrimnating
portion, and reject the excul patory portion thereof and the
observations of this court in Hanumant v. State O Madhya
Pradesh(1l), at page 1111 were relied on in support of this
posi tion. The result according to the appellants /is that
there was not sufficient

(1) [1952] sS.C R 1091
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corroboration of the evidence of P. W_13 to support their
convi cti on.

It is necessary in viewof this contention to examne the
evidence in order to see what corroboration there i's against
each of the appellants. So far as Karnail® Singh is
concerned, his presence at the scene of occurrence under the
circunmstances disclosed in the evidence is sufficient to
corroborate the evidence of P. W 13. 't should be
renmenbered that Gumam Singh is not an approver.. He is a
wi tness agai nst whomthe | earned Judges had nothing to say
and if they required corroboration of his evidence it was
because he was a relation of the deceased and it was
considered not safe to base a conviction on his sole
testimony. , The corroboration that is required in such cases
is not what woul d be necessary to support the evidence of an
approver but what woul d be sufficient to ,lend assurance to
the evidence before them and satisfy them that t he
particul ar persons were really concerned in the nmurder of
the deceased." (Vide Lachhman Singh v. State(1)). Kar nai
Singh was arrested on the spot wth a spear and a
bl oodst ai ned pyj ama, and these are pieces of evidence which
woul d support the inference that he was concerned in the
crinme.

The case of Malkiat Singh presents greater difficulty. He
was arrested in his house with gunshot wounds on his person
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and wunless it could be established that they were received
at the scene of occurrence that woul d not be sufficient to
connect himwth the crine. W agree that the nention of
his name in Exhibit PQ cannot be held to be sufficient
corroboration because that is only the statenent of P. W 13
at an earlier stage and it is not independent evidence.
Wth reference to the statement of the accused under section
342, Crinminal Procedure Code, it is true that if it 1is
sought to be wused as an admission it nust be read as a
whol e; but where it consists of distinct and separate
matters, there is no reason why. an adnission contained in
one matter should not be relied on without reference to the

statenents relating to other matters. In this case the
(1) [1952] S.C.R 839 at P. 845.
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adnmi ssion of the appellant that he was present at or near
the scene of occurrence’is distinct and separate from his
expl anation as to howhe received the injuries. The |earned
Judges having disbelieved, in our opinion rightly, the
statenent' of the. appellant that the house was burnt by sone
unknown enemies of QGurbaksh Singh and that it was they who
murdered him we do not see any objection to the statenent
of, the appellant that he was present at the scene of the
occurrence from being used as an adm ssion. Another piece
of corroboration whichthe | earned Judges relied on was that
in their view the gunshot wounds nust have been received by
Mal ki at  Singh at the house of Gurbaksh Singh. They gave
their finding on' this point in the alternative. They
observed that the injuries mght have been caused by
Gurbaksh Singh firing frominside the house. But of this
there is no evidence and the nedical evidenceis in fact
opposed to it and as already stated, no gun ~was recovered
from the house of the deceased. |In the, alternative, they
observed that the injuries mght have been caused by a shot
from one of his own men. This viewis supported by the
evidence of p.W 14 who deposed that while the incidents
were in progress Mal kiat Singh stated that he had been shot
by one of his own nen and then left the place. It is argued
for the appellant that as the | earned Judges had declined to
act on the evidence of P. W 14, the alternative suggestion
nmust be rul ed out as unsupported by evidence. Wat all the
| earned Judges remarked about P. W 14 was that it was "
i npossible to place any very great reliance on _~Maghar
Singh’s evidence." But then they also expressly referred to
his evidence on this point (Vide page 61 of the record) and
accepted it as one of the possible alternatives (Vide, page
65). And on their finding that the injuries nmust have been
received at the place of occurrence and the theory . that
Gurbaksh Singh fired the shot being negatived, thereis no
difficulty in holding that they were prepared to accept the
evidence of P. W 14 on this point. Thus there are anple
materials for holding that the gunshot wounds were received
by Mal ki at Singh in the house of Gurbaksh Singh and
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that is sufficient corroboration of the evidence of P. - W
13. In this view we must overrule the first contention

Then the next question is whether the conviction of the
appel | ant under section 302 read with section 34, when they
had been charged only, under section 302 read with section
149, was illegal The contention of the appellants is that
the scope of section 149 is different fromthat of section
34, that while what section 149 requires is proof of a
conmon object, it would be necessary under section 34 to
establish a comon intention and that therefore when the
charge against the accused is under section 149, it cannot
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be converted in appeal into one under section 34. The
foll owi ng observations of this court in Dalip Singh v. State
of Punjab(1l) were relied on in support of this position :-

“ Nor is it possible inthis case to have recourse to
section 34 because the appellants have not been charged with
that even in the alternative and the conmon intention
required by section 34 and the common object required by
section 149 are far frombeing the same thing. "

It is true that there is substantial difference between the
two sections but as observed by Lord Summer in Barendra
Kumar Ghosh v. Emperor (1), they also to some extent overlap
and it is a question to be determ ned on the facts of each
case whether the charge under section 149 overlaps the
ground covered by section 34. |If the compn object which is
the subjectmatter of the charge under section 149 does not
necessarily involve ~a comon intention, then the subs-
titution of section 34 for section 149 might result in
prejudice to the accused and ought not therefore to be
perm tted. But if the facts to be proved and the evidence
to be adduced with reference to the charge under section 149
woul d be the sanme 'if the charge were under section 34, then
the failure to charge the accused under section 34 could not
result in any

(1) AIl.R 1953 S.C. 364 at P. 366.

(2) I.L.R 52 Cal,;/ 197 (P.C).
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prejudice and in such cases,the substitution of section 34
for section 149 nust be held to be a fornmal natter. W do
not read the observations in Dalip Singh v. State, of
Punj ab(1) as an authority for the broad proposition that in
law there could be no recourse to, section 34 when the
charge is only under section 149. \Wether such recourse can
be had or not nust depend on the facts of each case. Thi s
is in accord with the view taken by this court in Lachhnman
Singh v. The State(1), where the substitution of section 34
for section 149 was upheld on the ground that the facts were
such " that the accused. could have been char ged
alternatively either wunder section 302 read wth section
149, or under section 302 read with section 34."

Examining the record fromthis point of view the findings
are that both the appellants who had long standing ennmty
with @urbaksh Singh, got on the roof of his house and  set
fire to it, wth the deceased and Mst.Bholan couped up
wi t hin. If it was their object under section 149 to burn
the house and cause the death of Gurbaksh Singh,” that was
also their intention under section 34. On the facts of this
case there can be no difference between the object and the

intention with which the offences were commtted. Qur
attention was also drawn to the wording of the charge  which
whil e nentioning section 149 also sets out that in

prosecution of the common object the accused intentionally
set fire to the house and murdered CGurbaksh Singh and Mst.
Bhol an. W are. satisfied that the substitution of section
34 in the place of section 149 in the charge by the court
bel ow has resulted in no prejudice to the appellant and it
is therefore not open to objection
The appeal fails and is dism ssed.

Appeal dism ssed
Agent for the appellants: Naunit Lal
Agent for the respondent: R H. Dhebar
(1) A 1.R 1953 S.C. 364.
(2) [1952] S.C.R 839.
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