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ACT:

HEADNOTE:

JUDGVENT:

1. Leave granted. Heard counsel for the parties.

2. This appeal is preferred against the judgnent of a

| earned Single Judge of the All ahabad Hi gh™ Court (Lucknow
Bench) allowing the wit petition filed by the first
respondent herein.

3. The first respondent was appointed as a Co-operative
Supervisor in 1961. |In August 1976, he was working 'as Seed
Store Incharge-cum Secretary, Sahkari Sangh, Rani'wan: O
19th August, 1976 he was transferred to Gonda, but he did
not hand over the charge. It is alleged that he took the
records of the society with him and absconded.’ On

i nspection of the Raniwan Seed Store in Cctober 1976, the
irregularities and msappropriation allegedly commtted by
the respondent cane to light. A FIR was | odged agai nst the
first respondent for crimnal breach of trust in Novenber
1976 and on 13.12.1976, the first respondent was placed
under suspension pending inquiry into charges against him
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and an Inquiry Oficer appointed. Meno of charges was i ssued
to the first respondent but the case of the appellant is
that it <could not be served upon the first respondent
because he was avoi ding service and did not also co-operate
in the conduct of the inquiry. Utimately the first respon-
dent was dism ssed by an order dated 20th April, 1978 nrade
by the Deputy Registrar. The respondent filed an appeal but
whil e the appeal was pending he filed a wit petition in the
Hi gh Court and requested for disnissal of his appeal as
wi t hdrawn. The Appellate Authority, however, dism ssed the
appeal on nerits.

4. On 15th January, 1992 the High Court allowed the wit
petition (WP.No.2990 of 1979) on the only ground that a
copy of the Inquiry Oficer’s Report was not furnished to
the first respondent before dismissing himand that it is a
violation of the principle of natural justice. Reliance was
pl aced upon the decision of this Court in Union of India and
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O hers v. Mhd. Ranzan Khan (1991 (1) SCC 588). On  an
appeal being preferred by the appellant against that order

this Court set aside the Judgnment of the H gh Court and
remtted the matter for disposing of the wit petition
afresh after considering the other grounds raised by the
first respondent. It is then that the inmpugned order was
nmade on 7th Decenber, 1993 allowing the wit petition again

The only ground on which the High Court has allowed the wit
petition on this occasion is that the Inquiry Oficer ought
to have held an inquiry "by recording the statements of
wi t nesses and send his report to the Disciplinary Authority"
even if the first respondent failed to co-operate with the
Inquiry Oficer. Since it was not done, the order of
di sm ssal has been held to be bad.

5. The |learned counsel for the appellant subnits that in
this case the first respondent adopted a course of tota

noncooperation and procrastination and that inspite of
repeated opportunities being given he did not respond or
participate in theinquiry. The first respondent did not
even care to file an explanation or reply to the neno of
char ges. In—~the «circunstances, the authorities had no
option but to hold that the charges are proved. Even after
the report of the Inquiry Oficer was submtted, a nunber of
opportunities were given which he again failed to avail of.
It is submitted that though the whole history of the case
has been set out in the counter affidavit filed in the High
Court, the |earned Judge did not notice any of those facts
and yet allowed the wit petition on-an untenable ground.
It is further contended that according to Regulation 68 of
the Cooperative Federal Authority (Business) Regulations,
1976, it was not obligatory upon the Inquiry Oficer to
record the evidence of the witnesses where the first re-
spondcnt did neither subnit a reply nor an explanation to
the meno of charges. Though he was apprised of the inquiry,
he did not care to attend inspite of repeated opportunities.
In such a situation, he cannot conplain of not recording the
evi dence of witnesses and other evidence, it is submtted.

6. On the other hand, Shri Raju Ramachandran, | earned
counsel for the first respondent subnitted that it is'not a
case where the first respondent refused or failed to submt
his reply/explanation to the neno of charges but™ that _he
could not do so in view of the refusal of the authorities to
grant him inspection of the relevant docunents. Lear ned
counsel submitted that the charge of non-co-operation is
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unsustainable in the facts and circunmstances of the case.
He also impressed wupon us that though the proceedings
against the first respondent were initiated as far back as

1978, proceeding in that behalf arc still continuing / even
after the expiry of about 16 years.
7. On a perusal of charges, we find that the charges are

very serious. W arc, therefore, not inclined to close the
matter only on the ground that about 16 years have elapsed
since the date of comrencenent of disciplinary proceedings,
nore particularly when the appellant al one cannot be held
responsible for this delay. So far as the nerits are
concerned, we regret to say that the Hgh Court has not
dealt with the submi ssion of the appellant - that inspite of
being given a nunber of opportunities the first respondent
has, failed to avail of them |If the appellant’s allegta-
tions are true then the appellant cannot be fitulted for not
holding a regular inquiry (recording the evidence of
witnesses and so on). The H gh Court has assuned, even
wi thout referring to Regulation 68 aforesaid that hol ding of
an oral inquiry was obligatory. | ndeed, one of t he
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guestions in the wit petition may be the interpretation of
Regul ation 68. On facts, the first respondent has his own
version. |In the circunstances, the wit petition could not
have been allowed unless it was held that the appellant’s
version of events is not true and that t he first
respondent’s version is true. In the circunmstances, we have
no alternative but to set aside the order under appeal and
remt the matter to the High Court once again for disposa
of the wit petition afresh in the light of the observations
made herein. Since the matter is a very old one it is but
appropriate that the matter is dealt wth expeditiously.
Perhaps, it would be appropriate if the Court |ooks into the
records relating to the disciplinary proceedings al so.

8. The appeal is accordingly allowed wth t he above
directions. No costs.




