http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER
MUNI Cl PAL CORPCRATI ON, RAI PUR

Vs.

RESPONDENT:
ASHOK KUVAR M SRA

DATE OF JUDGVENT16/04/1991

BENCH
RAMASWAMY, K

BENCH

RAMASWAMY, K

KASLIWAL, N.M (J)

Cl TATI ON

1991 AI'R 1402 1991 SCR (2) 320
1991 SCC (3) 325 JT 1991 (2) 599

1991 SCALE (1) 753

ACT:

Madhya Pradesh Governnent Servants’ Central Conditions
of Service Rules; 1961: Rule 8 - Probationer - Expiry of
prescri bed period of probation - Term nation of service -
Whet her Valid - Whether entitled to right to deened
confirmation - Madhya Pradesh Civil Services Cassification
Control and Appeal ‘Rules, 1966: “Rule 9A and Muinicipa
Oficers’ and Servants’ Recruitnent Rules: Rule 14- et her
appl i cabl e.

HEADNOTE

The r espondent was appointed in the appel I ant
Cor poration and put on probation for a period of two years.
About three nonth's after the completion of two years’
peri od he was served with one nmonth’s notice for ternination
of his service. Challenging the termination order the
respondent filed a suit for declaration that the term nation
wi t hout enquiry and opportunity of being heard was viol ative
of Rul e 9A of the Madhya Pr adesh Cvil Servi ces
Classification, Control and Appeal Rules 1966 and that ~ he
becane a permanent enployee of the Corporation with
continuity of service and arrears of salary. The trail court
di smssed the suit, and appeal, it was confirned. The Hi gh
Court allowed the respondent’s second appeal and decreed the
suit.

In the appeal, by special |eave, before this Court, on
behal f of the appellant-Corporation it was contended that
the respondent being a probationer, would acquire permanent
status only on confirmation, that the H gh Court had
conmitted manifest error in lawin holding that on the
expiry of two years' period of probation, the respondent
must be deened to have been confirned under Rule 14 of the
Muni ci pal Oficers’ and Servants’ Recruitnment Rules, which
were no longer in force, and that Rule 8 of the Madhya
Pradesh CGovernnent Servants’ Ceneral Conditions of Service
expressly proved confirmation of probation as a condition
precedent and since notice termnating respondent’s service
was issued, in terms of the rules, before confirmation, it
was valid in | aw.

On behalf of the respondent, it was contended that by
operation of the resolution passed by the Muni ci pa
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Cor porati on under Section 25 of
321

the Central Provinces and Bearer Miunicipality Act, 1922, the
Muni ci pal O ficers and Servants was governed by recruitnment
rules thereunder, that since no action was taken by the
appel l ant Corporation to dispense wth the respondent’s
service, on the expiry of the period of two years, as
envisaged in Rule 14 of the Muni ci pal Oficers’ and
Servants’ Recruitment Rules, the respondent nmust be deened
to have been confirnmed, and consequently, the only power the
Corporation had was to term nate the respondent’s service in
accordance with the «classification, Control and Appea
Rul es, after conducting an enquiry and giving himreasonabl e
opportunity, that too for msconduct, but since no such
procedure was adopted, the notice was illegal and the High
Court was justified in granting the decree.

Al'l owi ng the appeal, this Court,

HELD:, 1.1 Under the Note to sub-rule (2) of Rule 8 of
the Madhya Pradesh Govt. Servant’'s, General Conditions of
Service Rules, 1961 if the probationer is neither confirnmed
nor discharged fromservice at the end of the period of
probation, he should be deened to have been continued in
service as probationer subject to the condition of his
service being termnated on the expiry of a notice of one
cal endar nonth, given in witing by either side. As per sub-
rule (6) on passing the prescribed departnental exani nation
and on successful conpletion of the period of probation, the
probati oner should be confirmed in the service or post to
which he has been appoi nted. Then he beconmes an approved
probationer. Therefore, after the expiry of the period of
probati on and before its confirnmation, he woul d be deened to
have been continued in service as probationer. [375F- H]

1.2 Confirmation of probation wuld be subject to
satisfactory conpletion of the probation and pass ' in the
prescri bed exam nations. Expiry of the period of probation
therefore, does not entitle himwith a right to deened
confirmation. The rule contenplates to pass an express order
of confirmation in that regard. By issue of notice of one
calendar nmonth in witing by either side, the tenure’ could
be put to an end. [326A- B]

1.3 If the rules do not enpower the appoi nting
authority to extend the period of probation beyond the
prescribed period, or where the rules are absent  about
confirmation or passing of the prescribed test for
confirmati on of probation, inaction for a very long tine may
lead to an indication of the satisfactory ~conpletion of
probation. [327D E]

322

1.4 Rule 8 expressly postul ates ot herw se. Hence / nere
expiry of the initial period of probation which is subject
to extension for another period of one year “does not
automatically have the effect of deemed confirmation, and
the status of a deenmed confirmati on of the probation. An
express order in that regard on fulfillnent of the
conditions stipulated in the Rule only confers the status of
approved probation.[327E- F]

State of Punjab v. Dharam Singh [1968] 3 SCR 1; Om
Prakash Maurya v. U P. Co-op. Sugar Factories Federation,
Lucknow & Ors. [1986] Suppl.SCC 95; M A. Agarwal v. Gurgaon
Bank & Ors.,[1987] Suppl. SCC 643 and State of GCujarat v.
Akhi | esh C. Bhar gav & Os., [1987] 3 SCR 1091
di stingui shed.

1.5 Note to sub- rule (2) read with sub-rule (6) of
Rul e 8 mani fest she legislative intent that confirmati on of
the probation of the respondent would be made only on
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successful conpletion of the probation and the passing of
t he prescri bed exam nati ons. The r espondent shal |
therefore, be deened to be continued an probation. Before
confirmation the appointing authority is enmpowered to
termnate the service of the probationer by issuing one
cal endar nonth’s notice in witing and on expiry thereof the
service stands term nated without any further notice. Wthin
three nmonths fromthe date of expiry of original two vyears
period of probation and within th extendable period of one
year the order of term nation was made. Hence, the question
of conducting an inquiry under the Cassification, Contro
and Appeal Rules after giving an opportunity and that too
for specific charges does not arise. [327G H, 328A]

In the circunstances the H gh Court, conmmtted nanifest
error of law in decreeing the suit. [328B]

2. By virtue of the resolution passed by the Minicipa
Council, which subsequently becanme Muinicipal Corporation
maki ng ~a . draft bye-law , exercising power under section
173(2)  of the Madhya Pradesh WMinicipal Act, 1922 and
confirmed under~ Section 25(1) of the Act , adopti ng
CGover nment_rul-es to regul ate the conditions of service of
officers and servants of the Minicipal Comrittee, the
Fundanental Rules, Civil Service Regulations, Governmnent
Servants’ Conduct Rul es, and Ceneral Book Circulars of the
State Governnent, 'as anended fromtinme totinme, etc. would
apply to the officers of the Municipal Cormmittee and the
previous rul es were superseded and were no longer in force.
Hence the reliance placed by the Hgh Court on Rule 14 of
the Municipal Oficers’ and Servants’ Rules is wong. [324D
E, GH

323

JUDGVENT:

ClVIL APPELLANT JURI SDICTION. -G vil Appeal No. 722 of
1978.

From the Judgnent and Decree dated 11.4.1977 of the
Madhya Pradesh Hi gh Court in Second Appeal No. 315 of '1970.

S. K. Ganbhir for the Appellant.

S.S. Khanduja for the Respondent

The Judgrment of the Court was delivered by

K. RAMASWAMY, J. The facts in this appeal would lie in a
short conpass. The appellant appointed the respondent  as
Lower Division Cerk on Septenber 22, 1966-and put him on
probation for a period of two years which expired on
Septenmber 21, 1968. On Decenber 9, 1968, the  appell ant
served himw th one nonth’s notice termnating the services
with effect fromJanuary 9, 1969. Calling in question the
order of termination, the respondent laid the suit for
declaration that the termination without enquiry- and an
opportunity of being heard was violative of Rule 9A of the
Madhya Pradesh G vil Service Cassification Control & Appea
(Rules), 1966 with consequential declaration that he becane
a permanent enployee of the corporation with cotiuity  of
service and arrears of salary. The Trial Court dismssed the
suit and on appeal it was confirned. The H gh Court in
Second Appeal No. 315/70 by judgment and decree dated Apri
11, 1977 allowed the appeal and decreed the suit as prayed
for. On leave wunder Art. 136 the Appellant filed this
appeal

Shri  S. k. Ganbhir, |earned counsel for the appellant
contended that the respondent being a probationer, acquires
permanent status only on confirmation. Before confirmation
the appellant had exercised its power, in terms of the
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rules, and termnated the respondent’s service. The High
Court committed manifest error of lawin its finding that on
expiry of two years period of probation the respondent nust
be deenmed to have been confirned under Rule 14 of the
Muni ci pal Oficers and Servants Recruitment Rules which no
longer were in force. He further contended that rule 8 of
the Madhya Pradesh Governnent Servants’ General Condi tions
of Service Rules, 1961 for short ’'the Rules’ expressly
provi des confirmation of probation as a condition precedent.
Not i ce was i ssued term nating t he service bef ore
confirmation and so it is valid in law. Shri S.S. Khanduj a,
| earned counsel for the respondent contended that by
operation of the resolution passed

324
by the Minicipal Corporation under s. 25 of the Centra
Provinces and Berar Miunicipality Act 1922 the Minicipa
Oficers and Servants are governed by recruitnment rules
thereunder. Rule 14 thereof, relied on by the H gh Court
expressly provided to put an enployee on probation for a
period of two years subject to being confirned. At the end
of the probationary period, if the probationer was found
unfit, the Municipal Committee shall, if he was a direct
recruit, to dispense with his service and if he has been
recruited by tranfer, to revert to his original post. On
expiry of the period of two years, no action was taken by
the Municipal Corporation. Therefore, the respondent nust be
deenmred to have been confirned. Thereafter the only power
whi ch the Corporation had was to term nate the service of
the respondednt in accordance with C assification Contro
and Appeal Rules after conducting an enquiry and giving him
reasonabl e opportunity that too for misconduct.  No such
procedure was adopted. Therefore, the inpugned notice was
illegal and the H gh Court was justifiedin granting the
decree.

The first question is, which are the relevant 'rules
that woul d be applicable to the respondent? Admttedly, the
Muni ci pal Council becanme a Minici pal Corporation on 'or after
August 26, 1967. A resol ution was passed making a draft bye-
l aw by a Munici pal Council on Novenber 11, 1960, ~ exerci sing
the power under s. 178(3) of the Madhya Pradesh Minicipa
Act, 1922 and confirmed the same under-s. 25 (1) of the said
Act, adopting Government Rules to regul ate the conditions of
service of officers and servants of Minicipal Commttee
whi ch provides thus:

"The fundanental rules and the Cvil Service
regul ati ons as anmended fromtinme to time in their
applications to MP., the MP. Governnent Servants
Conduct Rules 1959, as anended fromitine to time
and the GCeneral Book Circulars of the Govt. of
MP. as in force for the tinme being shall apply to
the officers and servants of the MC. in'the sane
way as they apply to Govt. Servants".
Thus, it is clear that the Fundanental Rules, Civil Service
Regul ati ons, Covt, Servants Conduct Rules and the Genera
Book Circulars of the Governnent of Midhya Pradesh  as
amended fromtine to tinme, etc. shall apply to the officers
and servants of the Minicipal Committee. The Previous rules
were thus superseded and were no longer in force. Reliance
on Rule 14 referred to above made by the H gh Court is,
therefore, wong. Rule 8 of the Rules reads thus:

325
"Probation-(1) A person appointed to a service or
post by direct recruitment shall ordinarily be

placed on probation for such period as nmay be
prescri bed.
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(2) The appointing authority may, for sufficient
reasons, extend the period of probation by a
further period not exceeding one year
Note - A probationer whose period of probation is
not extended under this Sub-Rule but who has
neit her been confirmed nor di scharged from service
at the end of the period of probation shall be
deened to have been continued in service, subject
to the condition of his service being termnable
on the expiry of a notice of one calender nonth
given in witing by either side.
(3) A probationer shall undergo such training and
pass such departnental exam nations during the
peri od of his probation as nmay be prescri bed.
(4) and (5) are not relevant, hence onmitted.
(6) On the successful conpletion of probation and
t he passing ~of the prescri bed depart ment a
exam nations, the probationer shall be confirned
in the services or post to which he has been
appoi nted. "
Thus, it is clear fromRule 8 of the Rules that the
procedure to place a direct recruit on probation for a
prescribed period was provided. The appointing authority
woul d be entitled to place a direct recruit on probation for
a specified period/and for sufficient reasons may extend the
period of probation to a further period not exceeding one
year. Under the note to sub-rule (2) if the probationer is
neither confirmed nor discharged fromservice at the end of
the period of probation, he shall be deened to have been
continued in service as probationer subject to the condition
of his service being termnated on the expiry of a notice of
one calender nmonth given in witing by either side. As per
sub-rul e (6) on passing the prescri bed depart nent a
exam nation and on successful conpletion of the period of
probation, the probationer shall be confirmed in the service
or post to which he has been appointed. Then he becones an
approved probationer. Therefore, after the expiry of the
peri od of probation and before its confirmation, he would be
deened to have been continued in service
326
as probationer. Confirmation of probation would be subject
to satisfactory conpletion of the probation and to pass in
the prescribed examnations. Expiry of the period of
probation, therefore, does not entitle himwith a right to a
deened confirmation. The rule contenplate to pass an
express order of confirmation in that regard. By issue of
noti ce of one calender nonth in witing by either side, the
tenure could be put to an end, which was done in this case.
In State of Punjab v.Dharam Singh, [1968] 3 SCR 1
considering the effect of <continuing a probationer in
service after the period of probation was conpleted, the
Constitution Bench held that there was no rule for the
ext ensi on of probation after COctober 1, 1960 and it was not
possible to presume the conpetent authority extended it
beyond October 1, 1960. Thus in the above case there was  no
power to extend the probationin the rules beyond the
specified period. It was held that:
"The initial peri od of probati on of the
respondents ended on Cctober 1, 1958. By all ow ng
the respondents to continue in their post s
thereafter wi t hout any expr ess or der of
confirmation, the conpetent authority nust be
taken to have extended the period of probation
upto Cctober 1, 1960 by inplication. But under the
proviso to Rule 6(3), the probationary period
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could not extend beyond Cctober 1, 1960. In view
of the proviso to Rule 6(3), it is not possible to
presune that the conpetent authority extended the
probationary period after October 1, 1960, or that
there after the respondents continued to hold
their posts as probationers”.

Accordingly it was held that the respondent therein was

deened to have been confi rmed.

In On Prakash Maurya v. U.P. Co-op.Sugar Factories
Federation, Lucknow & Ors. [1986] Suppl. SCC 95 this Court
held that U P. Co-op. Sugar Factories Federation Service
Rul es, 1976 made under the U P. Co-op. Societies Act were
in force. Regulations 17 of 1975 Regul ati ons does not perm't
continuance of an enployee for a period of nore than two
years. One vyear nornally was the period of probation and
further being extended to a period of one nore year. Rule 5
of 1976 Rul es does not prescribe any limt on the extension
of the probationary period. In the light of the operation of
those 'rul'es when the probationary period was prescribed on
promotion to the post of  Comercial Oficers wth a
condition _that his probationary period my be extended and
he could be reverted to the post of Ofice Superinten-

327
dent wi thout any  notice, this Court. held t hat the
stipulation for extension of probationary period in the
appoi nt nent order nust be considered in-accordance with the
provi so to regulation 17(1) which neans t hat t he
probationary period could be extended for a period of one
year nore and the probationary period was further extended
to one year during which period the service of the appell ant
was neither termnated nor was he reverted to hi s
substantive post, instead he was allowed to continue. On
those facts this Court held that~ "since under t hose
regul ations’ appellant’s probationary period could 'not be
extended beyond the maxi numperiod of two years, he stood
confirmed on the expiry of maxi mum probationary period and
there after he could not be reverted to | ower post /treating
him on probation". In MA Agarwal v. GQurgaon Bank & Os.,
[1987] Suppl. SCC 643 and in State of Cujarat v. Akhilesh C
Bhargav & Ors. [1987] 3 SCR 1091 this Court reiterated the
same Vi ew.

Exerci se of the power to extend the probation is hedged
with the existence of the rule in that regard followed by
positive act of either confirnmation of the probation or
di scharge from service or reversion to the substantive post
within a reasonable time after the expiry of the period of
probation. If the rules do not enmpower the ~appointing
authority to extend the probation beyond the prescribed
peri od, or where the rules are absent about confirmation or
passing of the prescribed test for confirmation of probation
and inaction for a very long time may |lead to an indication
of the satisfactory conpletion of probation. But in this
case Rule 8 expressly postul ates otherwi se. The period of
probation is subject to extension by order in witing for
anot her period of one vyear. Passing the prescribed
exam nati ons and successful conpletion of probation and to
make an order of confirnmation are condition precedent. Mere
expiry of the initial period of probation does not
automatically have the effect of deened confirmation and the
status of a deemed confirmati on of the probation. An express
order in that regard only confers the status of an approved
probationer. W are of the viewthat note to sub-rule (2)
read with sub-rule (6) of Rule 8 manifests the |egislative
intent that confirmation of the probation of the respondent
woul d be made only on successful conpletion of the probation
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and the passing of the prescribed exam nations. It is not
the respondent’s case that he passed all the exam nations.
He shall be deened to be continued on probation. Before
confirmation the appointing authority is enmpowered to
term nate the service of the probationer by issuing on
cal ender nonth’s notice in witing and on expiry thereof the
service stands termn nated wi thout any further notice.
Wthin three nonths fromthe date of expiry of original two
328

years period of probation and within one year’'s period, the
order of term nation was nade. In this view the question of
conducting an inquiry under the C assification Control and
Appeal (Rules) after giving an opportunity and that too for
speci fic charges does not arise. The High Court, therefore,
comm tted manifest error of law in decreeing the suit. By an
i nteri morder passed by this court, the respondent received
a sumof Rs. 5,000 fromthe appellant. The appellant shal
not recover the same fromhim The appeal is accordingly
al l owed. The judgnment and decree of the High Court is set
aside and that of the Trial Court and the |Ist Appellate
Court are confirned. But in the circunstances parties are
directed to bear their own costs.

N. P. V. Appeal al | owed.
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