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This appeal is directed agai nst the order dated 1.8.2006
passed by the | earned Single Judge of the Chhattisgarh H gh Court
at Bilaspur in Election Petition No. 9/2004 whereby the | earned
Si ngl e Judge has allowed the election petition in part and set aside
the election of the -appellant for Ml kharaud Assenbly Constituency
No. 38 to the Chhattisgarh State Legislative Assenbly. Aggrieved
agai nst the said order the present appeal was filed

The Election Conmm ssion of India by Notification dated
7.11.2003, notified the electionto the Legislative Assenbly of the
State of Chhattisgarh -inviting persons to subnit their nom nation
papers between 7.11.2003 to 14.11.2003 and 15.11.2003 was the
date of scrutiny of the nonination papers & the last date for
wi t hdrawal of candi dature was 17.11.2003. The el ection was fixed
for 2nd Decenber, 2003. N ne candidates filed their nom nations.
After scrutiny, petitioner along with respondents Nos. 1 to 7
remained in contest. The polling took place on 2nd Decenber, 2003
and the result was declared on 4th Decenber, 2003 declaring the
appel l ant as elected for constituency. The appellant was convicted
by the Court of Additional Chief Judicial Mgistrate, Sakti in Crimna
Case No. 208/91- State of Chhattisgarh Vs. Lal Sai and two others
under Section 420 read with Section 34 and 468 read w th Section
34 of the IPC and punished for two years. , rigorous inprisonnment
on each count and convicted under section 471 of the |IPC and
puni shed with rigorous inprisonment for one year by judgnent and
order dated 9.5.2002. Aggrieved against this order appellant filed
appeal before District Judge and | earned Additional Sessions Judge
by his order dated 31.5.2002 rel eased appel |l ant. on furnishing Bond
& Security & suspended judgnent & Order of Addittional Chief
Judicial Magistrate dated 9.5.2002. Al candidates were required to
submit their nomination alongwith their declaration-and affidavit
wherein they were required to disclose particulars of conviction for
two years or nore. The appellant Lalsai though he was convicted
and was disqualified but m slead the returning officer and conceal ed
the vital information in the affidavit of his conviction. Therefore, the
returning officer could not cancel his nonination

The | ost candidate filed the present election petition raising

the question of disqualification of appellant under Section 8(3) of the
Representati on of People Act, 1951 (hereinafter referred as ’'the RP
Act’). The defence of the appellant was that the execution of
j udgrment and conviction dated 9.5.2002 was stayed by the appellate
Court by its order dated 31.5.2002. Therefore, the returning Oficer
rightly rejected the objection raised before himduring the scrutiny
and he was not disqualified and is not guilty of suppression of the
facts. He also took the plea that the election petitioner did not
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deposit the security anmpbunt within the prescribed tinme period,
therefore, petition be dism ssed being barred by tinme. The security
deposit was nade on 19.1.2004 whereas the election petition was
filed on 17.1.2004. As such election petition is barred by tinme.
However, it may be stated at the outset that so far as this objection
is concerned we ourselves checked up the date and we find that the

el ection petition was filed on 19.1.2004 with security anount.

Hence, this objection is factually incorrect and overrul ed.

The question before us is whether the order passed by the

appellate Court in a Crimnal Case on 9.5.2002 whereby the

convi ction and sentence of the appellant was suspended, whet her

this ambunts to staying the conviction or not? All other questions
are not relevant except the aforesaid question. However, | earned
Singl e Judge after relying on decision of this Court in the case of K
Prabhakaran Vs. P. Jayarajan reported in {(2005) 1 SCC 754}

held that the returning officer committed an illegality in accepting the
nom nation of the appellant because the appellant’s conviction was
not stayed but suspended. Therefore, incunbent was disqualified at

the time of scrutiny and accordingly the | earned Judge decided this

i ssue in favour of the el ection petitioner and consequently the election
petition was allowed and election was set aside. Hence, the

present appeal

We have heard | earned counsel for the parties and perused
the record.
The main question before us is whether the view taken by the

| earned single Judge of the High Court is correct or not?

Section 8(3) of the Representation of People Act, 1951 is

reproduced hereunder:

" 8. Di squalification on conviction for certain
of f ences. -
(1) \ 005\ 005\ 005\ 005\ 005
(2) \ 005\ 005\ 005\ 005\ 005
(3) A person convicted of any offence and

sentenced to inprisonnent for not |ess than two years
(other than any offence referred toin sub-section (1) or
sub-section (2) shall be disqualified fromthe date of such
conviction and shall continue to be disqualified for a
further period of six years since his release.

(4) \ 005\ 005\ 005\ 005\ 005. . "

The |l egal position is already crystallized by this Court-in the
case of K. Prabhakaran (Supra) wherein it was hel d as under
"42. What is relevant for the purpose of Section 8(3) is the
actual period of inprisonnent which any person convicted
shal | have to wundergo or woul d have under gone
consequent upon the sentence of inprisonment
pronounced by the court and that has to be seen by
reference to the date of scrutiny of noninations or date of
election. Al other factors are irrelevant. A person
convicted may have filed an appeal. He may al so have
secured an order suspendi ng execution of the sentence
or the order appeal ed agai nst under Section 389 of the
Code of Crimnal Procedure, 1973. But that again would
be of no consequence. A court of appeal is enpowered
under Section 389 to order that pending an appeal by a
convi cted person the execution of the sentence or order
appeal ed agai nst be suspended and also, if he is in
confinenent, that he be rel eased on bail or bond. What is
suspended is not the conviction or sentence; it is only the
execution of the sentence or order which is suspended. It
i s suspended and not obliterated. It will be useful to refer
in this context to a Constitution Bench judgnent of this
Court in Sarat Chandra Rabha Vs. Khagendranath Nath?

The convict had earned a rem ssion and the period of
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i mprisonnment reduced by the period of rem ssion would

have had the effect of renoving disqualification as the
peri od of actual inprisonment woul d have been reduced

to a period of less than two years. The Constitution
Bench held that the rem ssion of sentence under Section
401 of the Crimnal Procedure Code (old) and his release
fromjail before two years of actual inprisonment would
not reduce the sentence to one of a period of |ess than
two years and save himfromincurring the disqualification

" An order of remi ssion thus does not in any way interfere
with the order of the court; it affects only the execution of
the sentence passed by the court and free the convicted
person fromhis liability to undergo the full term of
i mprisonnent inflicted by the court, though the order of
convi ction and sentence passed by the court still stands
as it was. The power to grant remission is executive
power and cannot have the effect  which the order of an
appel | ate or revisional court would have of reducing the
sentence passed by the trial court and substituting inits
pl ace the reduced sentence adjudged by the appellate or
revi si onal court."

Recently this Court in the case of Ravikant S. Patil Vs.
Sarvabhouma S. Bagal i reported in {2006(12) SCALE 295} has

clearly held that, the Court has enough power to stay the conviction

It was held as under: -

‘ "it deserves to be clarified that an-order granting stay of
conviction is not the rule but is an exception to be

resorted to in rare cases dependi ng upon the facts of a

case. \Were the execution of the sentence is stayed;, the
conviction continues to operate. But where the conviction
itself is stayed, the effect is that the conviction will not be
operative fromthe date of stay. An order of stay, of

course, does not render the conviction non-existent, but

only non-operative. Be that as it may, insofar as the

present case is concerned, an application was filed
specifically seeking stay of the order of conviction

speci fyi ng that consequences if conviction was not

stayed, that is, the appellant would incur disqualification

to contest the election. The High Court after considering
the special reason, granted the order staying the
convi ction. As the conviction itself is stayedin contrast to

a stay of execution of the sentence, it is not possible to
accept the contention of the respondent that the
disqualification arising out of conviction continues to
operate even after stay of conviction."

Again recently in the case of Navjot Singh Sidhu “Vs. State
of Punjab reported in {JT 2007 (2) SC 382), Hon’ bl'e Court while
entertaining the appeal of accuse stayed the conviction. The
rel evant portion of the judgment reads as under

"13.1 The Act provides not only the eligibility and
qualification for menbership of House of People and
Legi sl ative Assenmbly but also for disqualification on
conviction and other matters. The Parlianment in its

wi sdom havi ng made a specific provision for

di squalification on conviction by enacting Section 8, it is
not for the Court to abridge or expand the sane. The
decisions of this Court rendered in Ranma Narang V. Kant

S. Patil Vs. Sarvabhouma S. Bagali (Supra) having

recogni zed the power possessed by the Court of appea

to suspend or stay an order of the conviction and having
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al so laid down the paraneters for exercise of such power,

it is not possible to hold, as a matter of rule, or to lay
down, that in order to prevent any person who has

conmitted an of fence fromentering the Parlianent or the
Legi sl ative Assenbly the order of the conviction should

not be suspended. The Courts have to interpret the | aw
as it stands and not on considerati ons which may be
perceived to be norally nore correct or ethical."

Therefore, this Court in recent decisions held that the
appel | ate Court has power to stay the execution of the conviction and
if appellate Court has stayed the conviction then in that case, this wll
not operate as a disqualification. But sinply order of suspension of
the sentence wll not operate as staying the conviction. It was
specifically nmentioned that the stay of order of the conviction wll
nmean it is temporarily non-operative.

As al ready nentioned above, in the present case it is
clearly transpired that the appellate Court suspended the order of
the trial court dt. 9th May, 2002 and granted the bail to the accused
appel | ant'. The suspensi on does not nean the stay of the
convi ction. W have ourselves seen the application for suspension of
sentence. The said application is a routine application under Section
389 whereby the appel l'ant sought for the suspension of sentence.
There is nothing in that application to suggest that the applicant
therein had sought 'the stay of conviction in contra-distinction to the
suspensi on of sentence. In Ravi Kant Patel’s case cited supra, it wll
be seen that an application for stay of conviction was specifically filed
speci fying the consequences if the conviction was not stayed. This
Court had taken that fact into consideration while holding that in that
case the conviction was specifically stayed. Such.is not the case
here. |If the incunbent had been vigilant enough, he could have
noved the court even later on after obtaining the stay of conviction
particularly in view of the fact that he wanted to contest the el ection
but that was not done.

In the case of Rama Narang Vs. Ranmesh Narang and
Os. reported in {1995)2 SCC 513} their Lordshi ps /were exam ning
the effect of conviction under the Conpanies Act, 1956, that what is
the effect of the conviction of Managing Director for an offence
i nvol ving noral turpitude as disqualification and suspension " of that
convi ction by the appellate court. This Court after examining the
question took the view that Section 389(1) of the CR P.C. confers
the power on appellate Court to stay the operation of the order of the
conviction. |If the order of convictionis to result to sone
di squalification of the type nmentioned in Section 267 of the
Conpani es act, a narrow meani ng shoul d not be given to Section
389(1) of the Code to bar the Court fromgranting an order / staying

operation of order of convictionin a fit case. Therefore, their
Lordshi ps were very clear that Section 389(1) of the Code enpowers

the appellate court to stay the conviction al so. But suspension will
not anpbunt to staying the conviction. It was hel d as under

That takes us to the question whether the scope of

Section 389(1) of the Code extends to conferring power

on the Appellate Court to stay the operation of the order

of conviction. As stated earlier, if the order of conviction
is toresult in some disqualification of the type nmentioned
in section 267 of the Companies Act, we see no reason

why we shoul d give a narrow nmeaning to Section 389(1)

of the Code to debar the court fromgranting an order to
that effect in a fit case. The appeal under Section 374 is
essentially agai nst the order of conviction because the
order of sentence is nmerely consequential thereto; albeit
even the order of sentence can be independently

challenged if it is harsh and disproportionate to the
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established guilt. Therefore, when an appeal is preferred
under Section 374 of the Code the appeal is against both
the conviction and sentence and therefore, we see no

reason to place a narrow i nterpretation on Section 389(1)
of the Code not to extend it to an order of conviction,

al t hough that issue in the instant case recedes to the
background because H gh Courts can exercise inherent
jurisdiction under Section 482 of the Code if the power

was not to be found in Section 389(1) of the Code. W

are, therefore, of the opinion that the Division Bench of
the Hi gh Court of Bombay was not right in holding that

the Del hi High Court could not have exercised jurisdiction
under Section 482 of the Code if it was confronted with a
situation of there being no other provision in the Code for
stayi ng the operation of the order of conviction. In a fit
case if the H gh Court feels satisfied that the order of
convi ction needs to be suspended or stayed so that the
convi cted person does not suffer froma certain

di squalification provided for in any other statute, it may
exerci se the power because otherw se the danage done
cannot be undone; the disqualification incurred by

Section 267 of the Companies Act and given effect to
cannot be undone at a subsequent date if the conviction

is set aside by the Appellate Court. But while granting a
stay of (sic or) suspension of the order of conviction the
Court must examine the pros and cons and if it feels
satisfied that a case is made out for grant of such an
order, it may do so ‘and in so doing it may, if it considers
it appropriate, inmpose such conditions as are considered
appropriate to protect the interest of the sharehol ders and
the business of the conpany."”

As al ready pointed out above that on 31st My, 2002, the

appel l ate Court while granting himthe bail only suspended the

i mpugned order dated 9th May, 2002. Thus suspensi on does not

amount to tenporarily washi ng out the conviction. The conviction

still remains, only the operation of the order ~ and'the sentence

remai n suspended that does not ampunt to tenporary stay of the

conviction. A specific order staying conviction has to be sought.
Hence, the view taken by the | earned Single Judge of the

Chhattisgarh H gh Court is correct and there is no ground to

interfere. This appeal is dismssed with no order as to costs.




