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The appeal in question tell thetale of ‘@ young girl

dying out of burniinjuries. Wereas the |earned Sessions
Judge convicted each of the accused being the husband, the
father-in-law, the nother-in-law and the brother-in-Iaw
under Section 304 B of the Indian Penal Code and ' 498A/ 34
together with 120B of the Indian Penal Code and sentenced
each of themto undergo inprisonment for life under 304B | PC
and a further sentence of 3 years to each of the accused for
an offence wunder 498A IPC and inview of the sentences
passed, no need was felt to pass any sentence under Section
120 B IPC The appeal taken to the H gh Court stands
allowed so far as the appellant Nos.1,2 and 4 are concerned
upon taking into consideration of the facts under ~ Section
304 Bread with Section 34 of the Indian Penal Code as also
under Section 120B of the Code though, however, the
conviction wunder Section 498A read with Section 34 of the
Code was confirmed. Arvind Singh, the husband was however,
found gquilty for nurder of the wife Mnta Devi and his
convi ction wunder 304 B was converted to Section 302 | PC and
was sentenced to undergo inprisonment for . life besides
mai ntai ning the conviction under Section 498A IPC. It is
this conviction and sentence which stands challenged in'this
appeal

Before adverting to the contentions as raised by the
appel l ant the case of the prosecution can be briefly stated
to be as below On the basis of the fardbeyan of the
informant Phul amati the nother of the deceased, that the
appel | ant al ongwith other nmenbers of the famly on the night
of 6/7 March, 1991 had set her daughter on fire and on
having such information the informant alongwith PW 3,4 and
7 reached the Muhalla and found that the daughter was |ying
infjured due to burn injuries. The First Information Report
recorded that the daughter of the informant disclosed that
her husband, father-in-law, nother-in-law and other famly
nmenbers forcibly poured kerosene oil on her body and
i ghted, on account of which her entire body was burnt. The
FIR discloses that all the persuasions for removal to a
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hospital by reason of the severe burn injuries were
negatived by the in-laws and having failed to persuade the
in-laws, the parents famly themselves wanted to take her
back to the hospital but the attenpt was not successfu

since the deceased succunbed to her injuries.

Incidentally, it nay be noted that two specific cases
have been nmde out in the FIR firstly, the girl was ugly
| ooking (though sone of the w tnesses have stated that she
has been a really good | ooking girl) and secondly this is a
case of bride torture and demand of dowy to the extent of
Rs. 10,000 and a gold rinng and since demands could not be
fulfilled the accused persons conspired together and
comm tted the of fence which has resulted in the death of the

girl.

The factual disputes there are not many since the factum
of the death and the cause of death being burn injuries are
adm tted. As regards the dowy death a specific submi ssion
was nmade before the High Court to the effect as bel ow -

M. Verma, |earned counsel appeari ng f or t he
appel lants firstly contended that froma bare reference to
the FIR it would appear that the Investigating Oficer by
nmaki ng i nterpol ati on has added the allegation with regard to

denmand of dowy. Because the nain reason for such an
occurrence was that Mnta Devi was an ugly lady and,
t her ef ore, accused persons wused to torture her and

ultimately commtted her murder. ~ The allegation with regard
to demand of dowy etc. —was virtually inserted in different
hand witing at the end of the fact fromwhich interpolation
is apparent. Learned counsel appearing for the State
contended that true it is that the allegation with regard to
demand of dowy was inserted subsequently, but it cannot be
al | eged t hat such an al | egati on was made after
i nterpol ation.

The High Court also in no uncertain ternms recorded that
the statement of M. Verma stands justified by reason of
interpolation on the First Information Report. The High
Court also came to the conclusion that there is no evidence
what soever that prior to the date of occurrence, there was
any demand for dowy by the accused persons and it is onthe
basis of the aforesaid the H gh Court- set  aside the
convi ction and sentence of Janardan Singh, Lilawati Devi and
Navi n Kumar Singh under Section 304 B read with 34 of the
Indian Penal Code as al so under 120B of the ‘Indian Pena
Code. The conviction of 498A however, read with Section 34
was confirned and the bail bonds granted in favour of the
three accused noticed above were directed to be “cancelled
and they were ordered to be taken into custody forthwith for
serving out the remaining sentences. As regards Arvind
Singh the husband, the H gh Court cane to the conclusion
that his conviction ought to be converted from Secti on 304B
to 302 of the Indian Penal Code and sentenced himto undergo
i mprisonnent for life besides the conviction and sentence of
3 years under Section 498A of the IPC. In the result the
crimnal appeal was partly allowed so far as the appell ant
Nos. 1,2 and 4 were concerned but appellant No.3 being the
husband (Arvind Singh) subject to the nodification of
conviction was disnm ssed and hence the appeal before this
Court by the grant of special |eave.

Burn injuries are normally classified into three
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degr ees. The first being reddening and blistering of the
skin only; second being charring and destruction of the
full thickness of the skin; third being charring of the
ti ssues beneath the skin, e.g. fat, nuscle and bone.

Be it noted here that if the burnis of a distinctive
shape a corresponding hot object nmay be identified being
applied to the skin and thus abrasions will have distinctive
patterns but in the event burn injury is a cause of death
60% cases of septicaemia and 34% cases are of
br onchopneunoni a. VWere infection was by Pseudonobnas
pyocyanea, spread to unburnt skin with ul ceration may occur
and internal infection by this organismis especially liable
to damage the walls of blood vessels. G amnegative shock
may al so occur. The external exami nation in the norna
cases are found in the body being removed from a burnt
building and in the event of so renpval the cause of death
woul d be inhalation  of fumes rather than septicaema as
noti ced above. In the event the body is not removed from
the roomand the sanme renmains in situ an exam nation of the
scene must be attenpted, as wth any other scene of
suspi cious death, note being taken as regards the position
of the body, clothes remaining if any and identifiable
objects in the roomand so on. The examnation of the burns
is also directed to ascertain their position and depth, as
to whether they were sustained in life or not, and whether
their situation gives any indication of the path taken by
the flames or the position of the body when the fire started
if the body is very severely burnt then all the skin surface
may be destroyed, even sonetines make it rather  difficult
for identification of the body. A body that is badly burnt
assune the appearance known as pulgilistic attitude and
this is due to heat stiffening and contraction of the
nmuscl es, causing the arns to becone fl exed at the el bows and
the hands cl enched, the head slightly extended and t he knees
bent . The appearance resenbl es the position adopted by a
person engaged in a fight and’has led on occasion to
suspi cion that death has occurred during sone violent crine.
In fact, of course, the body will assunme this position when
the fire started. The other aspect of the burn injury is
the heat ruptures may be produced. These are splits of the
skin, caused by contraction of the heated and coagulated
tissues, and the resultant breaches look |I|ike |acerated
wounds. They are usually only a few inches, but may be upto
1or 2ft inlength. Normally they lead to-no difficulty in
interpretation, since they only occur in areas of severe
burning, and nornmally over fleshy areas of the body, Ilike
cal ves and thighs, where | acerations are uncomopn. However,
when they occur in the scalp they nmay cause greater
difficulties. They can usually be distinguished from wounds
inflicted before the body was burnt, by their appearance,
position in areas of maxi mum burning and on fleshy  areas,
and by the associated findings on internal exam nation.
(See in this context Taylors Medical Jurisprudence)

Al 't hough shock due to extensive burns is the usual cause
of death, delayed death may be due to inflammtion of the
respiratory tract caused by the inhal ation of snoke. Severe
damage, at least to the extent of blistering of the tongue
and wupper respiratory tract, can follow the inhalation of
snoke.

Pr osecuti ons definite case in the matter under
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reference is kerosene was poured in all round and thereafter
with Ilighted match stick the girl was burnt to death alive
The FIR depicts the case of torture in order to attract
Section 498A together wth ingredients of charge under
Section 304B which stands disbelieved by the H gh Court and
we in the contextual facts accept the observations of the
Hi gh Court pertaining thereto having regard to the fact that
the Hi gh Court itself has |ooked into the original FIR and
found it to be so interpolated as contended and it is on
this score that the Hi gh Court acquitted the accused persons
under Section 304B: No exception thus can be taken to the
order of acquittal of the charge above and we also record
our concurrence therew th.

The Hi gh Court however, has not delved into the issue of
non- exam nation of Investigating Oficer. W are at a |oss
to find such an om ssion on the part of the High Court on
such a vital issue

M. Verma, the |[|earned senior counsel appearing in
support of the appeal contended that conversion of charge
under Section 304B to 302, cannot by stretch be naintained.
It has been contended that the Court " having recorded a
finding that the /demand for dowy was interpolated and
inserted inthe FIR/virtually in a different handwiting,
which was done subsequently it is subnmitted that, it 1is
unsafe to rely on the informant PWs and t he Prosecution case
is fit to be rejected outright, nore so, when the
Investigating Oficer has been kept out of court. M.
Verma contended that since the prosecution failed to prove
the charges against any of the accused and ‘that the
convi ction and sentence under the aforesaid char ges
including that of the appell ant having been set aside, the
conviction of the appellant under Section 302 IPCis bad in
aw and untenable. The charge under Section 302 IPCis a
major charge and it entails nore severe and greater
sentence, being death or inprisonnent for life and /fine,
wher eas in a charge under Section 304B, there is
i mprisonnent for 7 years which may extend upto life
i mprisonnent and in that case the court having set aside the
conviction under Section 304B read with 34 -and 120B IPC, it
is neither open nor permssible to punish the accused under
Section 302 IPC which in all material particular amunts to
enhancenent of sentence and inflicting greater -~ punishment
unless the petitioner is given an opportunity to show cause
wi t hout which the court shall not inflict greater punishnment
[refer to Section385 Cr.P.C.]. M. Verma contended  here
again when a distinct offence under Section 302 1PC is made
out, charge should have been framed and read out to the
accused appellant [refer Section 216 C.P.C.] “to avoid
prejudice and in that case the circunstances brought in
evi dence should be put to accused in his exam nation ‘under
Section 313 of the Cr.P.C. which has not been done causing
serious prejudice in defence. In any event M. Ver ma
contended that the evidence on record does not justify such
a conversion of charge There is therefore neither any
| egal nor even any evidentiary support to such a conversion
The Hi gh Court in introducing Section 302 in place of

Section 304B, it has been submtted not only committed a
grave error of |law but proceeded totally against even the
entire t enor of the evi dence on record. Crim na

jurisprudence does not warrant such a conversion on facts of
the matter under consideration
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Turning attention on to the dying declaration be it
noticed at this juncture that the deceased was supposed to
have spoken to the nother that there was a conjoint effort
of all the accused to pour kerosene on all her body and lit
the fire The burn injury resulting therefromhas caused
her |ife to death. Prosecution thus treated the sane as a
dyi ng decl aration.

Though the earlier view of this Court in Ramaths case
[Ram Nath Madhoprasad & Ors. v. State of Madhya Pradesh:
AR 1953 SC 420] stands overruled by a five-Judges judgnent
in the case of Tarachand Damu Sutar v. State of Mharashtra
[AIR 1962 SC 130] but there is no denial of the fact that
dyi ng declaration ought to be treated with care and caution
since the maker of the statenment cannot be subjected to any
Ccross-exam nation. The same is the viewtaken in a case
reported in AR 1976 SC 2199 [Minnu Raja and Another v.
State of Madhya Pradesh] wherein this Court stated:

It is well settled that though a dying declaration nust
be approached with caution for the reason that the naker of
the statement cannot be subjected to cross-exam nation
there is neither a rule of law nor a rule of prudence which
has hardened intoa rule of law that a dying declaration
cannot be acted upon unless it is corroborated. Thus Court
must not | ook out for corroboration unless it comes to the
conclusion that the dying declaration suffered from any
infirmty by reason of which it was necessary to | ook out
for corroboration.

In the sane vyear this  Court in the case of K
Ramachandra Reddy & Anr. V. The Public Prosecutor J[AIR
1976 SC 1994] observed:

The dying declaration is undoubtedly adm ssible under
Section 32 and not being a statement on oath so that its
truth could be tested by cross- exam nation, the Courts have
to appl y t he strictest scrutiny and the cl osest
circunmspection to the statenent before acting upon it.
Wiile great solemity and sanctity is attached to the words
of a dying man because a person on the verge of death is not
likely to tell lies or to concoct a case so as to inplicate
an i nnocent person, yet the Court has to be on guard agai nst
the statenment of the deceased being a result of either
tutoring pronpting or a product of his inmmgination. The
Court nust be satisfied that the deceased was in a fit state
of mind to make the statenent after the deceased had a clear
opportunity to observe and identify his assailants and that
he was making the statenment w thout any influence or
rancour. Once the Court is satisfied that the /dying
declaration is true and voluntary it can be sufficient to
found the conviction even without any further corroboration

A dying declaration which has been recorded by a
conpetent Magistrate in the proper manner, that is to say,
in the form of question and answer and, as far as
practicable, in the words of the naker of the declaration
stands on a nuch higher footing than a dying declaration
whi ch depends upon oral testinmony which may suffer from al

the infirmties of human nenory and human character. In
order to test the reliability of a dying declaration, the
Court has to keep in view the circunstances like the
opportunity of the dying man for observation, for exanple,
whet her there was sufficient 1ight if the crime was

conmitted at night; whet her the capacity of the nman to
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remenber the facts stated had not been inpaired at the tine
he was nmaking the statenment, by circunstances beyond his
control; the statenent has been consistent throughout if he
had several opportunities of naking a dying declaration
apart fromthe official record of it; and the statement had
been nade at the earliest opportunity and was not the result
of tutoring by interested parties AIR 1958 SC 22: Rel. on.

Be it noted that the dying declaration herein has not
been effected before any Doctor or any independent w tness
but to the nother who is said to have arrived at the place
only in the norning the nother admittedly is an interested
Wi t ness: though that by itself would not discredit the
evi dence tendered in Court but the fact remains the Doctors
evi dence considering the nature of the burn posed a
consi derabl e doubt as to whether such a statenent could be
made half an hour before the death of the accused. It is
not that the statenent of the unfortunate girl was otherw se
not clear or there was existing sone doubt as to the exact
words on the contrary the definite evidence tendered is that
there is clear unequivocal statement fromthe daughter of
the famly that the conjoint efforts of putting Kkerosene

thereafter wth |lighted match stick has resulted the burn
i njury. The severity of the burn injury and its inpact on
the body speaks volunme by reason of ~the death of the
deceased. It is the reliance on such a dying declaration by

the Hgh Court shall thus have to be scrutinised wth
certai n degree of caution.

Dying declaration in the instant matter thus we nust

confess raised certain amount of eyebrows and M. Ver ma
also with his usual eloquence did put a strong protest in
regard thereto. The evidence of this declaration depicts

that just before a few m nutes of her death, the deceased
would rmake a declaration quietly to the nother nam ng
therein all the three relations along with the husband who
poured kerosene to burn her alive. This is not acceptable,
nore so having regard to the declaration being made to the
not her only. In any event, is it conceivable that the
husband along with the father-in-law, not her -i n-1 aw,
brother-in-law would start pouring kerosene together on to
the girl as if each was prepared with a can of kerosene to

pour sinultaneously This not only would lead to -an

absurdity but reliance on such a vague statenent would be
opposed to the basic tenets of law Further it is in
evi dence that the deceased had an extensive burn including
her nouth, nose and lips if any credence is to be all owed

to the sane, then and in that event, the evidence of the
not her about the confession stands belied by itself.
Significantly, the doctors evidence as is available on

record would also go along way in the unacceptability of
the evidence of the mother as regards confession. In no
uncertain ternms the doctor, P.W8 stated that the death may
take place at once and within ten seconds by reason of the
extensive nature of the burn and the deceased cannot have
survived beyond 10 minutes. Another redeening feature that
the declaration of the deceased was nade only to the nother
but before the arrival of the nother, the incident was made
known to the Police authorities and, in fact, the Police was
present when the nother and the brother arrived. It is
highly unlikely that the Police will not nake any attenpt to
have a statenent by the deceased but if it was otherw se
possi bl e inmrediately on its arrival rather than wait for the
nother to arrive. Two recent decisions of this Court may be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 11

of sonme assistance the first in point of time is the
decision of a three judge Bench of this Court in the case of
Papar anbaka Rosamma and Others v. State of A P. (1999 (7)
SCC 695) wherein this Court in no uncertain terns observed
that there ought not to be any hesitancy in the mnd of the
Court in regard to the truthful ness and voluntary nature of
di scl osure of the incident. In Rosammas case one Dr. K.
Vi shnupriya Devi has stated in the Court that the injured
was conscious but she has not deposed that the injured was
in afit state of mind to nmake a statenment. It did cone on
record that the girl has sustained 90% burn injuries and it
is in that perspective, this Court held that in the absence
of a nedical certification that the injured was in a fit
state of mnd at the tinme of naking the declaration, it
woul d be very nmuch risky to accept the subj ecti ve
sati sfaction of a Magistrate who opined that the injured was
in afit state of mnd at the tinme of nmaking a declaration
the nedical certification, therefore, was felt to be a
primary element in the matter of dying declaration
unfortunately we do not have any certification of whatsoever

nature, it is only the uncorroborated testinony of the
nother to whomthe deceased was supposed to have made the
declaration as noticed above. |In paragraph 9 of the Report

in Rosammas case (supra) however, this Court had the
following to state:;

9. It is true that the nedical of ficer Dr.
K. Vi shnupriya Devi. (PW 10) at the end of the dying
declaration had certified patient is conscious while
recording the statement. It has come on record that the
injured Snt. Venkat a Ramana had sustai ned extensive burn
injuries on her person. Dr. P. Koteswara Rao (PW9) who
performed the post-nortem stated that the injured had

sustained 90% burn injuries. In this case as stated
earlier, the prosecution case solely rested on the ' dying
decl ar ati on. It was, therefore, necessary f or the

prosecution to prove the dying declaration as bei ng genui ne,
true and free fromall doubts and it was recorded when the
injured was in a fit state of mind. |In our opinion, the
certificate appended to the dying declaration at the end by
Dr. Smt. K Vishnupriya Devi (PW10) did not conmply wth
the requirenment in as much as she has failed to certify that
the injured was in a fit state of mind at the tinme of
recording the dying declaration. The certificate of the
said expert at the end only says that patient is conscious
while recording the statement. In view of these nmateria
om ssions, it wwuld not be safe to accept the dying
declaration (Ex.P-14) as true and genui ne and as made . when
the injured was in a fit state of mnd. Fromthe judgnents
of the courts below, it appears that this aspect was not
kept in mnd and resultantly they erred in accepting the
said dying declaration (Ex.P-14) as true, genuine ‘and as
made when the injured was in a fit state of mnd. In
nmedi cal science two stages nanely conscious and a fit state
of mnd are distinct and are not synonynobus. One nmay be
consci ous but not necessarily in a fit state of mind. This
di stinction was overl ooked by the courts bel ow.

In the simlar vein, another three judge Bench of this
Court in Koli Chunilal Savji and another . State of
Gujarat (1999 (9) SCC 562) observed that in the absence of
the Doctor while recording a dying declaration, the sane
| oses its value and cannot be accepted. |n paragraphs 6 and
7 of the Report, this Court observed:
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6. In view of the rival subm ssions nade at the Bar
two questions really arise for our consideration

(1) Whether the two dying declarations can be held to be
true and voluntary and can be relied upon or can be excl uded
from consideration for the infirmties pointed out by M.
Keswani , appearing for the appellants.

(2) Wether the Hi gh Court exceeded its jurisdiction in
interfering with the order of acquittal, recorded by the
| ear ned Sessions Judge.

7. Coming to the first question, the answer to the sane
woul d depend upon the correctness of the subnission of M.
Keswani, that in the absence of the doctor while recording
the dying declaration, the said declaration |oses its val ue
and cannot be accepted. M. Keswani in this connection
relies wupon the .decision of this Court in the case of
Mani ram_ 'v. State of MP. (1994 Supp (2) SCC 539). In the
af oresai d - case, no doubt this Court has held that when the
declarant was in the hospital itself, it was the duty of the
person who recorded the dying declaration to do so in the
presence of the doctor and after being duly certified by the
doctor that the declarant was conscious and in his senses
and was in a fit condition to nake the declaration. In the
said case the Court also thought it unsafe to rely upon the
dyi ng declaration on account of the aforesaid infirmty and
interfered with the judgnent of the Hi gh Court. But the
aforesaid requirements are a nere rule of prudence and the
ultimte test is whether the dying declaration can be held
to be a truthful one and voluntarily given. It is no doubt
true that before recording the declaration, the officer
concerned nust find that the declarant was in a fit
condition to nmke the statenent in question. In| Ravi
Chander v. State of Punjab (1998 (9) SCC 303) this Court
has held that for not examning the doctor, the dying
declaration recorded by the Executive Magistrate and the
dying declaration orally nade need not be doubted. The
Court further observed that that the Executive Mgistrate is
a disinterested witness and is a responsible officer and
there is no circunstance or material on record to suspect
that the Executive Magistrate had any aninus against the
accused or was in any way interested in fabricating the

dyi ng decl arati on and, therefore, t he guestion of
genui neness of the dying decl aration recorded by the
Executive Magistrate to be doubted does not arise. In the

case of Harjit Kaur v. State of Punjab (1999 (6) SCC . 545)
this Court has exam ned the sane question and hel d:

(SCC p. 547, para 5)

As regards the condition of Parm nder Kaur, the w tness
has stated that he had first ascertained from the doctor
whet her she was in a fit condition to nake a statenment —and
obt ai ned an endorsenment to that effect. Merely because that
endor senent was nmade not on the dying declaration itself but
on the application, that would not render the dying
decl artion suspicious in any manner.

Dying declarations shall have to be dealt with care and
caution and corroboration thereof though not essential as
such, but is otherw se expedient to have the sane in order
to strengthen the evidentiary value of the declaration
| ndependent witnesses may not be avail able but there should
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be proper care and caution in the matter of acceptance of

such a statenent as trustworthy evidence. In our view
guestion of the dying declaration to the nother is not worth
acceptance and the H gh Court thus clearly fell into an

error in such an acceptance. Significantly, the H gh Court
has set aside the conviction and sentence under Section 304
B read with Section 34 and 120 B of the Indian Penal Code so
far as the father-in-Iaw, the nother-in-law and the
brother-in-law are concer ned t hough mai nt ai ned t he
conviction wunder 498A. So far as the husband is concerned
the Hi gh Court converted the charge from 304 B to 302 on the
ground that the only notive of the nmurder could be
attributed to the husband who nust be interested in
conmitting such offence so that he can perform another
marri age This is rather a far-fetched assunption wi thout
any cogent evidence avail able on record. Needless to record
here that excepting one of the very keenly interested
wi tness, ‘the episode of the applicant being married again
does not cone fromany other witness and the factum of
marriage " al'so though stated but devoid of any particulars
even as regards the nane, the date of marriage etc. It is
on record that on arrival of the nother and the brother of
the deceased, they found an assenbly of |arge nunber of
mahal | a people but none of themwere called to even have a
corroboration to /this part of the evidence of the accused
marrying after the death of the deceased: ' No independent
wi tness was thought of, though the factum of marriage could
have been corroborated by an outside agency. . The FIR and
the other oral evidence available if read together and ful
credence is attributed to the sanme but that itself does not
and cannot permt the Hgh Court to conme to such an
assunpti on. The assunption is faulty and i s wholly devoid
of any substance. As a matter of fact no-special role was
even ascribed to the appellant herein for apart |eading any

evi dence thereon. Presunptions and assunptions are not
available in crimnal jurisprudence and on the wake of the
aforesaid we are wunable to 'end concurrence /'to the
assunptions of the H gh Court as recorded herein before in
this judgment. Significantly, even the dying -declaration
whatever it is worth, has inplicated all the four accused in
the manner simlar. There is no additional  piece of

evidence inplicating the husband whi ch would permt the Hi gh
Court to convert the charge of 304 B to 302 True

puni shnment of life inprisonnent is avail abl e under 304 B but
that is the nmaximum avail able under the Section and for
Section 302 the sane is the mninum available under the
Secti on. Though discretion to a further —award m nimm
cannot be taken away fromthe Court. Section 302 is a nuch
nore heinous offence and unfortunately there i s no evidence
of such heinous activities attributable to the husband. The
factum of the husband, if interested in committing such
of fence so that he can perform another marriage has not been
put to the witnesses and in the absence of which, assunption
to that effect, cannot be said to be an acceptable
assunption since wthout any evidentiary support. The
assunption by itself in our viewis untenable.

M. H L. Agrawal, |earned senior Advocate , however
enphatically contended that considering the hour of the day
and the factum of the wfe being burnt and no other
explanation comng forth, question of the husband escaping
the liability of nurder does not and cannot arise. W are
however unable to lend our concurrence to the aforesaid.
Wiile it is true that husband being the conpanion in the
bedroom ought to be able to explain as to the circunstances
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but there exist an obligation on the part of the prosecution
to prove the guilt of the accused beyond all reasonable
doubt . Crimnal jurisprudential systemof the country has
been to that effect and there is neither any departure nor
any escape therefrom

The defence story of early norning/burst by reason of
warmng up of mlk fromthe kitchen has not been accepted as
true and plausible explanation for the injury by either of
the courts but does that nean and inply that necessarily
therefore the husband was guilty of nurder The answer
cannot be in the affirmative. As the experience goes this
unfortunate trend has turned out to be a growing nenace in
the society and does not warrant any synpathy what soever but
that does not however .mean non adherence to even the basics
of the law. \When the parents arrived the girl was |ying on
the bed and w t hout there being any evidence as the state of
the linen, the cot ~and the surroundings. Is this an
om ssi on without having any inpact on the entire prosecution
case?

Let us, however, scrutinise the evidence in little nore
greater detail: the nother was informed about t he
daughters burn injury at night the parents arrived in the
norning finds the daughter in the bed roomw th excessive
burn injuries without however any nention of the inmpact on
the surroundi ngs the deceased supposed to have made a
statement to the nother that the in-laws and the husband on
a conjoint move poured kerosene on to her 'and threw a
lighted match stick so-as to cause burn injuries. l|ast of
the evidence is that the deceased imediately after such
conmuni cati on passed away without any nedi cal assistance
woul d this evidence be sufficient to prove the charges even
under Section 304B and 498A for apart the conversion thereof
to 302 by the High Court? W are afraid the evidence is not
sufficient enough to reach an irresistible conclusion of the
i nvol venent of the husband as the nurderer or even being
charged with an of fence under Section 304B | PC

W do feel it expedient to record that the conviction
and sentence as inposed agai nst the husband-appel 'ant cannot
be sustai ned. The sentence of inprisonnment for life thus
under Section 302 stands set aside. There is no evidence,
convincing, so as to even render the accused -appellant
suffer such a conviction. There is no challenge by the
State as against the order of acquittal of other three
accused persons under Section 304B as such we are not
inclined to delve into the matter as regards the invol venent
of the other three persons but the appellants ‘explanation
of stove- burst being the cause of the event cannot be
brushed aside. It is undoubtedly a social and heinous crine
to have the wife burnt to death but w thout any proper and
reliable evidence, the Ilaw court can not by itself also
justify its conclusion in the matter of involvenent of the
husband: Direct evidence nay not be available but
circunstantial evidence with reasonable probity and without
a snap in the chain of events would certainly tantanmunt to
a definite evidence about the involvenent but not otherw se.
VWat is the evidence available in the matter To put it
shortly, there is none! The factumof burn injury cannot be
doubted and the subsequent unfortunate death but that s
about all. Wy was the Investigating officer not exam ned
No answers are forthcomng even at this stage but why not?
Is it a lacuna? W need not dilate thereon but the fact
remains there is not a whisper in regard thereto! Comi ng
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back to Section 498A the requirenment of the statute is acts
of cruelty by the husband of a woman or any relative of the
husband. The word cruelty in conmon English acceptation

denotes a state of conduct which is painful and distressing
to another. The legislative intent thus is clear enough to
indicate that in the event of there being a state of conduct
by the husband to the wife or by any relative of the husband

which can be attributed to be painful or distressing. The
sane would be within the meaning of the Section. In the
instant case there is no evidence whatsoever. It is on this
score M. Verma contended that there is no sufficient

evidence for even the dowy demand far |ess the evidence of
cruelty available on record. No outside person has been
called to give evidence and even the witnesses being in the
category of interested wtnesses also restricted their
version to sufferings of burn.injury and the purported dying
declarations to the matter as noticed herein before apart
therefrom nothing nore is available on record to attribute
any act or acts on the part of the husband or on the part of
husbands ' rel atives is that evidence sufficient to bring
hone the charge under Section 498A? The answer obviously
cannot be in the affirmative having regard to the
non-availability of any evi dence in t he matter.
Significantly however, ~upon recording of the fact of no
dowy demand prior tothe date of occurrence the Hi gh Court
thought it fit to record that charge under Section 498A
stands proved and as such passed the sentence. W are
however unable to record our concurrence therewith - torture
is a question of fact there must be proper effort to prove
that aspect of the matter, but unfortunately not even an
attenpt has been nmade nor any evidence tendered to suggest
the sanme excepting the bold interpolated allegations which
stand disbelieved and i gnored by the Hi gh Court, and in our
view rightly.

On the wake of the aforesaid, charge under Section 498A
al so cannot be sustained! Both the learned Trial Judge and
the High Court are clearly wong in not considering this

aspect of the natter and thus fell into a serious and clear
error. In that view of the matter the conviction and
sentence stand set aside. The appeal stands allowed
accordi ngly. The appellant is acquitted. —The appel |l ant be

set at liberty forthwith unless required in any other case.
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