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S.B. SINHA, J :
1. Leave grant ed.

2. These appeal s are directed against a judgnent and order dated

18. 05. 2001 passed by a | earned Singl e Judge of the Madhya Pradesh Hi gh

Court at Indore dismssing two applications for grant of probate/ letters of
adm nistration with the copy of the annexed WIlIl in respect of the assets of
Lat e Maharani Sharm shthabai Hol kar (hereinafter called as "the testatrix"),
the wi dow of Late Maharaja Tukoji (Rao Hol kar, former ruler of the

erstwhil e Hol kar State.

3. Mahar aj a Tukoji Rao Hol kar died on 21.05.1978 | eavi ng behind four
daught ers, Sharada Raje Hol kar, Sita Raje Ghatge, Sunmitra Raje Dalvi and
Sushila Raje Hol kar. He had executed a Wll on 27.11. 1942 bequeathi ng al
his properties in favour of the testatrix. Indisputably, aletter of

adm ni stration had been granted in favour of the testatrix in respect of the
W11l dated 27.11.1942 made in her favour by her husband. Apart fromthe
properties inherited by the testatrix from her husband, she had al so her own
Stridhan properties. She purported to have executed a WIIl on or about
23.08.1978 in favour of Kumari Sharada Raje. She, however, allegedly
executed another WIIl on or about 4.11.1992, by reason whereof, she
purported to have revoked the WIIl executed by her on 23.08.1978 and/ or

the Codicil. She appointed one K R P. Singh and the appellant Anil Kak as
joint executors. She also appointed M. T.N. Unni, her Chartered

Accountant to assist the executors in admnistering and distributing the
estate and executing the said WII. She categorized her properties in two
parts, viz., Part A and Part B.

Part A consisted of those properties which were bequeathed in her
favour by her husband and Part B consisted of properties other than those
specified in Part A. By reason of the said WIIl, the said two sets of the
properties were to be adm nistered separately. Wereas Part A properties
wer e bequeat hed in favour of four daughters, Part B properties were sought
to be bequeathed in favour of her four grand children

4. I ndi sputably, the said WIl was purported to have been attested by one
G ta Sanghi, who exam ned herself as PW5 and one Baljit Bawa, who was
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not exam ned. The WIIl contained a few appendi ces. Wereas the attesting
Wi t nesses purported to have put their signatures in each page of the WII,
they did not put any signature on the appendices to the said WII.

5. Wth a view to appreciate the relationship of the parties, we my
notice the famly tree, which is as under

Appel l ant Anil Kak is the husband of Gangesh Kumari and son-in-|aw
of Sumitra Raje Dalvi. Appellant Arjun Kak is son of the appellant Ani
Kak.

6. Bef ore proceeding further, we may notice that whereas the application
for grant of Letters of Administration with a copy of the WII dated
23.08.1978 annexed, filed by Kumari Sharada Raje was marked as Suit No.

2 of 1998; Anil Kak and Kumar Ranpratap filed an application for grant of
probate in their capacity as executors appointed under the said WII| dated
4.11.1992, which was nmarked as Suit No. 3 of 1998. Both the suits were
directed to be consolidated. The parties examned their witnesses in both the
sui ts by adduci ng conmon evi dence.

7. VWereas the WI | dated 23.08.1978 was a very short docunent, the
WIIl dated 4.11.1992 was a detailed one running into six typed pages besides
three | ong appendi ces and two statenments containing her investnments in
various shares within and outside the country.

8. A learned Single Judge of the H gh Court by reason of the inmpugned
judgrment refused to grant probate and/ or letters of admnistration in respect
of both the WIIs.

9. Whereas Civil Appeals arising out of SLP (C) Nos. 2791, 5831 and
9080 of 2006 have been filed against that part of the judgment whereby and
wher eunder grant of probate in respect of the WII dated 4.11.1992 has been
rejected, Cvil Appeal arising out of SLP (C) No. 13865 of 2006 was filed in
respect of the WII| dated 23.08.1978.

10. The Letters Patent Appeal s were filed agai nst the judgnment of the
| earned Single Judge of the Hi gh Court by both the parties which have been
di sm ssed by the Division Bench of the H gh Court as not maintainable.

11. The | earned counsel appearing for both the parties, have addressed us
on the nerit of the natter. W are not considering the correctness or

ot herwi se of the judgnment of the Division Bench of the H gh Court hol ding

the Letters Patent Appeals to be not naintainable, nor it is necessary for us
so to do.

12. We nmay al so at the outset place on record that no argunent has been
advanced in regard to the findings of the |earned Single Judge of the High
Court refusing to grant letters of administration in respect of the W]l dated
23.08.1978 of the testatrix.

13. The | earned Single Judge framed the foll owi ng issues:
"(1) Whet her the alleged WIIl with its appendices

dated 4.11.1992 was duly executed by late
Mahar ani Shar ni sht habai Hol kar out of her free

will, while she was in sound di sposing state of

m nd;

(2) Whet her the WIIl dated 4.11.1992 has been
acted upon by the parties, if so, its effect;

(3) Wet her | ate Maharani Sharm sht haba

Hol kar had executed only one WII, i.e., dated

23.8.1978 out of her free will while she was in
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sound di sposing state of mnd;"

14. The learned Single Judge in its judgnent inter alia held that the
execution of the WII dated 4.11.1992 has not been proved as:

(1) Appendi ces were not signed by the attesting witnesses;

(ii) The WIIl remained in the custody of Anil Kak for a long tineg;

(iii) Ani| Kak did not examine hinself as a w tness;

(iv) As an unequal division of the properties described in Part B of the
WIl effected, there existed suspicious circunstances.

(v) Ani| Kak took part in preparation of the WII

15. M. Arun Jaitley and M. R F. Narimn, |earned senior counse

appearing on behal f of the appellants, in support of the appeal, submtted:

(i) The Hi gh Court conmitted a serious error in passing the inmpugned
judgrment insofar as it failed to take into consideration that the
testatrix had divi ded her properties equally anongst her four

daughters ‘as al so her grand children and, therefore, there did not

exi st any circunstance to suspect the genui neness of the WII.

(ii) The High Court commtted a serious factual error insofar as it
proceeded on the prem se that Part B assets were divided only

amongst three grand children; whereas in fact fourth grand child

Vi jayendra Ghatge was al so a beneficiary under the WII.

(iii) Appendi ces/were annexed with the WIIl for the purpose of
bringing out clarities in regard to the division of the properti es.

(iv) Medi cal certificates were annexed to the WII go to show that the
testatrix had a sound di sposing mnd, and, thus, the burden of proof

was on the caveators to prove contra

(v) The High Court conmitted a serious error insofar as it failed to
take into consideration the effect and purport of Sections 64, 87

and 103 of the Indian Succession Act (for short "the Act").

16. M. S.B. Upadhyay, |earned senior counsel appearing on behalf of the
respondents, on the other hand, urged:

(i) The W1l dated 4.11.1992 was surrounded by suspici ous

circunst ances as one of the executors was husband of one of the

grand children and son-in-law of one of the daughters, whose

famly in turn was the beneficiary of the maximm nunber of

properties, viz., 27 out of 35 itens.

(ii) In view of a clear finding of fact arrived at by the H gh Court that
the appellant Anil Kak had not only taken away the WI1l, he had

al so not disclose thereabout to the near relatives for along tine, is
also a pointer to show that the execution of the WII| by the testatrix
was doubt ful .

(iii) Appendi ces attached to the WII having been brought into

exi stence at a later date, the provisions contained in Sections 64,

87 and 103 of the Act will have no application, in the instant case.

17. Testatrix at the tine of execution of the WIl was 85 years old.” She
was owner of substantial properties.

18. Al t hough all the four daughters of the testatrix were the beneficiaries
of the properties described in Part A of the WIIl, detailed directions as to
how the said estate is to be administered had been nade therein. Even in
relation to the criteria as regards distribution of assets including the manner
in which the tax and other liabilities are to be made and how the investnents
wi th banks and others are to be encashed, if necessary to be encashed have
been stated. More inportantly, however, the shares in the conpanies were
to be held in the joint nanes of the testatrix as also the joint executors. The
executors were to hold the same in trust. Wether the said direction had
been carried out and, if so, how and in what manner is not known.

Executors had al so been granted express power to recall and repossess the
jewel l ery, money or noney’'s woth possessed by any beneficiary of the WII
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or | egatee but ownership of which was not conferred on themfor the purpose
of neeting governnent dues, liabilities or expenses.

19. W nmay at this stage notice a few stipulations nade in the said WII
dated 4.11.1992, which are as under

"B-4. The Executors will distribute the shares in
conpani es as detailed in Appendix 'B together
with the rights accruing thereto.

B- 5. The jewel |l ery belonging to ne other than
described in Part 'A have been divided and
earmarked in different nanes as per Appendix 'C .
| bequeath the itenms of ny jewellery accordingly.
B-6. | bequeath my shares in conpani es and

deposit with the Seattle Bank in U S. A in favour
of the respective noni nees/ joint-hol ders as per
Appendi x. All expenses, liabilities, taxes, fees,
etc. inrealizing and distributing the said assets
shal | be borne proportionately by the noni nees/
joint-holders."

20. The W1l was purported to have been executed in presence of one
Shanta Kumari Jain, anotary. Two nedical certificates; one issued by Dr.
S. K. Mikherjee and the other by Dr. Nornmal Sharnma, were al so annexed

t heret o.

21. It is not denied or disputed that the appellant Anil Kak took an active
part in the matter of preparation and execution of the WII.

For proving the said WIll, the appellants exam ned one of the
executors, viz., Kumar Ranpratap Singh as PW1. He was not aware of the
contents of the WIl. It was handed over to himon 10.09.1993 by Shri T.N
Unni (PW6), Chartered Accountant. It was-in turn handed over to Ani

Kak. The said WIl was not executed in his presence. ' He was not even
aware of the execution thereof.

22. Shanta Kumari Jain, Notary, Geeta Sanghi, one of the attesting
wi tnesses and T.N. Unni exam ned thensel ves in support of the case of the
appel | ant s.

According to T.N. Unni, he had drafted only pages one to six of the
WIl. The said WII was purported to have been executed at hi's residence at
I ndore. Geeta Sanghi and Bal jeet Bawa were the attesting witnesses. Baljit
Bawa, as noticed herei nbefore, was not exani ned. Geeta Sanghi sought to
prove the testatrix's signature as al so her-own signatures on the WII.

23. It is beyond any doubt or dispute that none of the attesting w tnesses
had put their signatures on appendices Ato C - Appendices Ato C contain

the list of jewelleries in great details and which jewellery should be given to
whi ch grand daughter. The Walth Tax assessment for the year 1992-93

was al so annexed by way of a statenent showi ng the market val ue of the

shares of the conpanies registered in India. Another appendi x specified that
ACC and Tl SCO shares were to be equally divi ded amongst four daughters,

viz., as per their average market value on the date of |atest Walth Tax
assessnent.

A statenment showi ng the narket value of the shares of the conpanies
registered in U K as per the wealth tax assessnent for the year 1992-93 was
al so annexed. In regard to the division thereof, it is stated that "each
conpany’s share is divided equally anongst ny four daughters". Nanmes of
the daughters had again been nentioned therein. Statenent show ng the
val ue of quoted shares as per wealth tax assessnent for the year 1992-93 had
al so been appended, the division whereof were to be done in the follow ng
manner :
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"The shares in each conpany will be divided into
six equal divisions. M grand children Gangesh
Kumari, Jagat Bingley and Ashish Dalvi will get
one Division each and ny great grand children are
bequeat hed three remmi ning shares as foll ows \026
Chil dren of Gangesh Kumari get one division
Children of Jagat Bingley get one division
children of Vijayendra Ghatge get one division. 1In
case Ashish Dalvi is married and has children
before ny dem se, the shares in each conmpany wil |
be divided into seven equal divisions and

di stribution remains the same with the additiona
di vision going to the children of Ashish Dalvi."

24. It al so contai ned bequeaths of jewellery fromthe personal list of the
testatrix as valued on 31st March, 1992 done by Ms. J.R M Bhandari. It
agai n contai ned the statenent show ng the val ue of quoted shares in respect

of certain conpani es and the node and manner in which division thereof

shoul d be carried out.

25. 't _has furthernore been admtted that those appendices did not see the
light of the day when the WIIl was executed by the testatrix and attested and
not ar i sed.

26. It has furthernmore not been disputed that whereas Gangesh Kunari,

Jagat Bingley and Ashish Dalvi are children of Sunmitra Raje Dalvi, the only
other grand child of testatrix Vijayender CGhatge is son of Sita Raje Chatge.
Fromthe list containing the details of the jewellery, it appears that Vijendera
Ghatge and fam |y had been given one sem rectangle clip set with dianond

and ruby cabochon and two buttons studded with dianonds and pearls set in

gold. Um ka Ghatge had al so been given one square dianond ring and one
bracel et watch set with di anonds ruby and eneral d.

It furthernmore appears that Arjun Kak is also a beneficiary under the
WII.

27. The High Court nmmde a distinction between the docunents which are
nere appendi ces to an otherw se conplete WI| and those which are part and
parcel of the WII forming its integral part.

28. From what has been noticed hereinbefore it is clearly evident that

di vi si on has not been made per stripe or per capita but by species. Each one
of the jewelleries which was to be bequeathed to each of the beneficiary
thereunder had specifically been specified. Mreover, fromthe val uation
report, it would appear that the respective distribution purported to have
been nade in terns of the appendi ces woul d not nake them of equal val ue

or nearabout which was the desire of the testatrix.

29. We nay now notice the provisions of Sections 64, 87 and 103 of the
Act whereupon strong reliance has been placed by the | earned counse
appearing for the appellants.

Section 64 of the Act reads as under:

"64. Incorporation of papers by reference \026 if a
testator, in a wll or codicil duly attested, refers to
any other document then actually witten as

expressing any part of his intentions, such

docunent shall be deemed to forma part of the

will or codicil in which it is referred to."

30. The rule of incorporation by reference is well-known. One document
is incorporated by reference in another when it is referred to, as if it would
forman integral part thereof. [See Sarabjit Rick Singh v. Union of India
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2007 (14) SCALE 263]

31. Principle of incorporation by reference was evolved so as to avoid
unnecessary repetition of the same docunents again and again in different
parts of the original docunent. For invoking the said principle, a docunent
must be in existence. It cannot be brought into existence |later on. The
executor of a document nust know what the other document which he

intends to incorporate in the WIIl contains.

Thi s aspect of the nmatter has been considered by the House of Lords
in WIlliam Henry Singleton v. Thomas Tonlinson and others [1878 (3) AC
404], wherein it was hel d:

"The question which arose in the Court bel ow was
whet her in construing the will and in deternmnining
what the meaning of the testator was, this schedul e
could be | ooked at; and, ny Lords, on that point it
will be quite sufficient if | refer to the two
propositions which were |aid down, and which

i ndeed were not chall enged by any of the counse

at your Lordships’ Bar. It was said that there are
certain cases in which, although a docunent is not
adnmtted to probate, still it my be referred to in a
will in such a way as that you are entitled to | ook
at the document, because it is virtually

i ncorporated in that which is admtted to probate;
and the two propositions which were laid down as
the tests of the case in which a docunent under
those circunstances coul d be | ooked at were these:
first, that it nmust be clearly identified by the
description given of it in the wll; and secondly,
that it nmust be shown to have been in existence at
the time when the will was executed."

[ See al so Theobald on WIlls, Sixteenth Edition, pages 59-61]

In Hal shury’s Laws of Englland, Fourth Edition, Paragraph 817 at
pages 433-34, it is stated:

"l ncorporation of docunents: In certain cases
docunents referred to in a testator’s will or codicil
though not thensel ves duly executed, nmay be
incorporated in the will and included in the

probate[ Re Mardon [1944] P 109 at 112, [1944] 2

Al ER 397 at 399.] Such a docurent nust be

strictly identified with the description contained in

the will; but extrinsic evidence is adm ssible for
the purpose of identification [See for instance,
Allen v. Maddock (1858) |I | Mo PCC 427; Re

Al nmosnino (1859) | SW& TR 508]. The reference
nmust be to a docunment as an existing docunent |
Re Mordon ] and not to one which is to come into
exi stence at a future date[Re Sunderland (1866)
LRI P & D 198; Re Reid (1868) 38 LIJP & M I;
Durhamv. Northen [1895] P 66; Re Smart [1902]

P 238. Certainty and identification is the very
essence of incorporation: Croker v. Marquess of
Hertford (1844) 4 Moo PCC 339 at 366, per Dr.
Lushi ngton.] The onus of proving the identity of
the docunent and its existence at the date of the
will lies upon the party seeking to establish it
[Singleton v. Tominson], but the court wll draw
i nferences fromthe circunmstances surroundi ng the
execution of the will.
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If the will prima facie refers to the docunent as an
exi sting docunent, then, even though it appears
fromthe surroundi ng circunstances, nanely the

date of the signing of the docunment, that it was not
in existence at the date when the will was
originally executed, the document may

nevert hel ess be admtted to probate, since the wll
is treated as speaking fromthe date of its re-
execution by the codicil; but if the will, treated as
speaking at the date of the codicil, still in termns
refers to a future docunent, the document cannot

be admtted to probate even though it was in

exi stence at the date of the codicil

[ Re Smart [1902] P 238]."

32. Section 87 of the Act provides that testator’s intention to be
effectuated as far as possibl e, stating:

"87. Testator’s intention to be effectuated as far as
possi bl e.. \027The intention of the testator shall not
be set aside because it cannot take effect to the ful
extent, but effect is to be given to it as far as

possi bl e."

33. In a case of this nature, however, in our opinion, Section 87 of the Act
wi || have no application

34. If the appendices forned an integral part of the WIl and in their

absence the WIIl was not conplete, then the intention of the testator cannot
be effectuated. A distinction nust be nade between an inconplete WII and
a conplete WIIl although intention of the testator cannot be effectuated.

The testator’s intention is collected froma consideration of the whole
WIIl and not froma part of it. |f two parts of the sane WII are wholly
irreconcilable, the court of lawwould not be in a position to cone to a
finding that the WII| dated 4.11.1992 could be given effect to irrespective of
the appendices. In construing a WIl, no doubt all 'possible contingencies are
required to be taken into consideration. Even if a part is invalid, the entire
docunent need not be invalidated, only if it forms a severable part. [See
Baj rang Factory Ltd. and Another v. University of Calcutta and O hers
(2007) 7 SCC 183]

In Hal sbury’s Laws of England, Fourth edition, Vol unme 50, page 332-
33, it is stated:

"462. Leading principle of construction: The

| eadi ng principle of construction which is
applicable to all wills wthout qualification and
overrides every other rule of construction is that
the testator’s intention is collected froma

consi deration of the whole will taken in connection
wi th any evidence properly adm ssible, and the
meani ng of the will and of every part of it is
determ ned according to that intention."

In P. Manaval a Chetty and five Ors. v. P. Ramanujam Chetty and Anr
[(1971)1MJ127] , a single judge of the Madras Hi gh Court on the duty of
the court of construction to give intention to the wishes of the testator
opi ned:

"It is the obvious duty of the Court to ascertain and
give effect to the true intentions of the testator and
al so avoid any construction of the will which will
defeat or frustrate or bring about a situation which
is directly contrary to the intentions of the testator.
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At the sane time, it nust be borne in mnd that

there are obvious linmts to this doctrine that the
Court should try to ascertain and give effect to the
intentions of the testator. The law requires a will to
be in witing and it cannot, consistently with this
doctrine, permt parol evidence or evidence of

col lateral circunstances to be adduced to

contradict or add to or vary the contents of such a

will. No evidence, however powerful it may be,
can be given in a Court of construction in order to
conplete an inconplete will, or project back a
valid will, if the ternms _and conditions of the

witten will are useless and in-effective to anount
to a valid bequest, or to prove any intention or
wi sh of the testator not found in the will. The
testator’s declarati ons or evidence of collatera
ci rcunmst ances cannot control the operation of the
clear provisions of the will. The provisions of the
I ndi an' Succession Act referred to earlier indicate
the limts of the Court’s power to take note of the
testator’s declarations and the surroundi ngs
ci rcunst ances, i.e., evidence of collatera
ci rcunst ances. "

[ Enphasi s Suppl i ed]

As regards two inconsistent wills, with the latter being an i nconpl ete
one, the judgnment of Bagnall, Re [[1948] W N. 324] necessitates one
di scussions. In the said case, the testatrix had made two wills, one in 1936
and the other in 1943. In the first-will, she gave certain | egacies and di sposed
of the residue. In the second wi ll, she provided legacies of the sane anbunts
and in favour of the sane persons but did not dispose of the residue. The
second will was not described as a codicil tothe first, nor did it expressly
revoke it, but it was manifestly inconmplete, ended without any stop and in
the middle of a sentence and was signed by the testator at the bottom of the
page | eaving a | arge gap between the last words and the signature. Probate
was granted of both wills. It was held:

(i) Though the second will was far renmoved in date fromthe first and
was not called the "last will", it was intended, at any rate so far as
it went, to take the place of the first will, and, therefore, the

| egaci es given by the second will were in substitution so far as they
went for those in the first;

(ii) An exam nation of the two docunments, did not support the
conclusion that the intention of the testatrix, when she executed the
second will, was entirely to supersede the earlier instrument, and,
consequently, the first will effectively di sposed of the residue, and
one |l egacy given in the first will but not repeated in the second wll
was not revoked by the latter.

In the judgnent, the case of Kidd v. North [16 L.J. Ch. at p. 117] was
referred to. There, an inconplete testanentary paper containing a | egacy of
500 Pounds in favour of one Bridgett Bibby was adnitted to probate with a
will and three codicils of prior date and the questi on was whether this | egacy
was in substitution for a |larger sumgiven by the first codicil. Lord
Chancel | or, held, thus:

"When the testanentary papers of which probate is
granted appear to give several |egacies to the sane
persons, it is often extrenely difficult to ascertain
what was the real intention of the testator,; and to
attain that object as far as possible certain rules
have been |aid down and nice distinctions taken

but such rules and distinctions are applicable only
to cases in which there is no internal evidence of
intention; for where there that is to be found; it
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nmust prevail. Such is the present case; for

conceive it to be clear that the |ast testanentary
paper was intended to be in substitution for all the
others, and to supersede the provisions contained
inthem It is indeed inconplete; but the
eccl esi astical court having granted probate of it, no
guestion can be nade as to its being testanentary
and operative as such so far as it goes. It is
reasonable to give such effect to the inconplete
instrument, if it contains within itself evidence of
an intention to make an entirely new disposition;
and for that purpose to undo all that had been done
before; but if the new disposition applies only to
part of the subject matter, the instrument being
upon the face of it inconplete, and not applying to
other parts, it is consistent with the principle to
give effect to this intention, so far as it is
expressed, but to consider the first disposition as
operative, so far as no substituted dispositionis
provided inits place."

35. But, the aforementioned principle cannot be applied in the instant case
i nasmuch as appendi ces appended to the WIIl clearly specify as to how and

in what manner the/intention of the testatrix to divide her properties equally
amongst her daughters and/ or her grand children was to be inpl enented.

It is not a case where a general division was to be nade | eaving the
manner of application to the executors. The WII refers to appendices. Once
it refers to the appendices indicating that the distribution shall be in terns
thereof, it is difficult to conprehend as to how without the sane, the WI|I
can be said to be a conplete one so as to effectuate the intention of the
testator. The intention of the testator in other words nust be found out from
the entire WII. It has to be read as a whole. An endeavour shoul d be nmade
to give effect to each part of it. Only when one part cannot be given effect
to, having regard to another part, the doctrine of purposive construction as
al so the general principles of construction of deed may be given effect to. 1In
the instant case, the docunent is one. It is inseparable. Wereas the
princi pal docunment provides for the broad division, the principles of division
| aid down therein would be followed if the appendices are to be taken
recourse to. |If the principles of equality as has been suggested by the
| earned counsel is to be given effect to, it was expected that the testatrix
i ntended to confer the sanme benefit or the benefit having sane val ue or
near about to be conferred on each of the | egatees.

In effect and substance, the purported directions contained in the
appendi ces which did not see the |ight of the day on the date of execution of
the WIIl, make the application of the directions of the testatrix wholly
i npossible to be carried out. It is in that sense the provisions of Section 87
of the Act are applicable.

36. The Hi gh Court has assigned good and cogent reasons in support of its
judgrment for not accepting the evidence of M. Unni. M. Unni admitted
that the appendices were to be brought by Anil Kak. |f the same had not
been brought to her on the day the WIIl was executed, we wonder how the

testatrix had know edge thereabout. It now al nost stands admtted that the
appendi ces did not formpart of the WII at the tinme of its purported
execution. If the WIIl was inconplete the question of its proving the

execution does not arise. An integral part of the document for the purpose of
satisfying the tests laid down under Section 63(1)(c) of the Act and Section
68 of the Evidence Act nust nean a conpl ete docunent.

37. In "Jarman on WIlls", Volune 1, Eight Edition (Sweet & Maxwell) at
Pages 145-46 on Inconplete WIls, it is stated:
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"XIl.- Inconmplete WIlls: Cases sonetines

occurred under the old | aw, and may possibly arise
under the present, in which sonmething nore than
nmere conpliance with I egal requirenments was

made necessary to the efficacy of the will by the
testator hinself, he having chose to prescribe to
hi nsel f a special nbde of execution; for in such
case, if the testator afterwards neglects to conply
with the prescribed formalities, the inference to b
drawn fromthese circunstances is, that he had not
fully and definitely resolved on adopting the paper
as his will [ Accordingly, under the old | aw, which
did not require wills of personalty to be

aut henticated by the testator’s signature or by
attestation, the Prerogative court in severa

i nstances refused to probate of wills, concluding
with the words "In"Wtness", etc , but not signed:
Abbot v. Peters, 4 Hagg. 380. Questions as to the
testanentary validity of inconplete papers rarely
occur in ‘practice, now that authentication of
signature and attestation are essential to such
validity.] The presunption is- slight where the
instrument is duly signed and attested, and perfect
in all other respects, but nust apparently be
rebutted by sone evidence before it can bhe

admtted to probate.[  Per Sir J. Nicholl in Beaty v
Beaty. See also 1 Wrs. Exors., Pt. 1., Bk. II-, Ch.
I, s.2.].

But this doctrine in favour of inperfect papers
obtains only where the defect is in regard to sone
formal act, which the testator has prescribed as
necessary for the authentication of his will, and n
where it applies to the contents of the instrunent
for, if inits actual state the paper contains only
partial disclosure if the testanentary scheme of th
deceased, it necessarily fails of ‘effect, even thou
its conpletion was prevented by circunstances
beyond his control [ Montefiore v. Mntefiore, 23

e

ot
a
e

gh

Ad. 354; see also Giffinv. Giffin, 4 Ves. 197, n.

This case afforded two sufficient grounds for the

rejection of the paper; first, that it was not the
whole will; and secondly, that its conpletion was

not prevented by inevitable circunstances].

In short, the presunption is always agai nst a paper
whi ch bears sel f-evident marks of being
unfi ni shed; and it behoves those who assert its
testanentary character distinctly to show, either
that the deceased intended the paper in its actua
condition to operate as his will, or that he was
prevented by involuntary accident from

conpleting it [Reay v. Cowcher, 1 hagg. 75, 2 ib
249; Wod v. nmedley, 1 ib. 661; In b. Robinson
ib. 643; Bragge v. Dyer, 3 hag. 207; G Ilow v.
Bourne, 4 Hagg. 192. And to the contrary
presunption in favour of a regularly executed and
apparently completed will, vide Shadbolt v. Wagh
570; Blewitt v. Blewitt, 4 Hagg. 410.]"

To the sane effect is Al exander on "Commentaries on WIIs"

Exceuti on at page 193-94 which states:

"prior to the Statute of WIlls of 1 Vict., ch. 26,
the Anerican statutes, which require the same

and

Vol .
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formalities in the execution and attestation of wills
of personalty as in devises of realty, the courts

al l owed inperfectly executed testanentary

witings to take effect as nuncupative dispositions
of personalty, where it appeared that the testators

i ntended themto operate in the formin which they
were found, and that the failure to conpletely
execute them arose for sonme reason other than a

pur pose to abandon."

It was further stated:

"But the courts always viewed such instrunents

wi th suspicion and, in proportion to the

i nconpl et eness of the docunent, dermanded a

hi gher degree of evi dence\ 005But 't he nore nodern
day doctrine i's that a nuncupative will can be nmade
only by spoken words or by signs and that, if the
words be reduced to witing by the testator or by
soneone el se at his request, they lose their
nuncupative character. And it seens that under the
nodern statutes and rulings, even verba
instructions for drawing up a witten will, although
spoken in the presence of the proper nunber of

Wi t nesses, can not be admitted to probate as a
nuncupative will."

38. Section 103 of the Act speaks of a residuary bequest but the same
evidently has no application in this case.

The execution of the WIIl becones inpossible both in respect of the
properties described in Part A and Part B.

39. Furthernmore, the WIIl is surrounded by suspicious circunstances.

The execution of a WIIl does not only nmean proving of the signatures
of the executors and the attesting witnesses. |t neans sonething nore. A
WIIl is not an ordinary docurment. It although requires to be proved |ike any
ot her docunents but the statutory conditions inposed by reason of Section
63(c) of the Act and Section 68 of the Indian Evidence Act cannot be
i gnor ed.

In B. Venkatanmuni v. C J. Ayodhya Ram Singh & O's. [2006(11)
SCALE 148], this Court held:

"It is, however, well settled that conpliance of
statutory requirenents itself is not sufficient as
woul d appear fromthe di scussions hereinafter
made. "

It was observed:

"Yet again Section 68 of the Indian Evidence Act
postul ates the node and manner in which proof of
execution of document which is required by lawto

be attested stating that the execution nust be

proved by at |east one attesting witness, if an
attesting witness is alive and subject to the process
of the Court and capabl e of giving evidence."

Yet again in Niranjan Ureshchandra Joshi v. Mudul a Jyoti Rao &
Os. [2006 (14) SCALE 186], this Court held:
"Section 63 of the Indian Successi on Act
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| ays down the node and manner of execution of an
unprivileged WII. Section 68 of the Indian

Evi dence Act postul ates the node and manner of
execution of docunment which is required by lawto
be attested. It in unequivocal terms states that
execution of WIIl must be proved at |east by one
attesting witness, if an attesting witness is alive
subj ect to the process of the court and capabl e of
giving evidence. A WII is to prove what is

| oosely called as primary evidence, except where
proof is permitted by |eading secondary evidence.
Unl i ke ot her docunents, proof of execution of any
ot her docunment wunder the Act woul d not be
sufficient as in ternms of Section 68 of the |ndian
Evi dence Act, execution mnmust be proved at |east by
one of the attesting w tnesses. While nmaking
attestation, there nmust be an aninus attestandi, on
the part of the attesting w tness, meaning thereby,
he nmust intend to attest and extrinsic evidence on
this point is receivable.

The burden of proof that the WII1 has been validly
executed and is a genui ne docunent is on the
propounder. The propounder-is also required to
prove that the testator has signed the WIIl and that
he had put his signature out of his own free wll
havi ng a sound di sposition of mnd and understood
the nature and effect thereof. |If sufficient evidence
in this behalf is brought on record, the onus of the
propounder may be held to have been di scharged.

But, the onus woul d be on the applicant to renpve
the suspicion by |eading sufficient and cogent
evidence if there exists any. |In the case of proof of
WIl, a signature of a testator al one would not
prove the execution thereof, if his mnd nmay

appear to be very feeble and debilitated. However,
if a defence of fraud, coercion or undue influence
is raised, the burden woul d be on'the caveator.

[ See Madhukar D. Shende v. Tarabai Shedage

(2002) 2 SCC 85 and Sridevi & Ors. v. Jayaraja
Shetty & Ors. (2005) 8 SCC 784]. Subject to

above, proof of a WIIl does not ordinarily differ
fromthat of proving any other document.”

[ See al so Adi vekka and Ot hers v. Hanamavva Kom Venkat esh (Dead)
By LRs. and Another (2007) 7 SCC 91]

40. VWer eas execution of any other document can be proved by proving

the witings of the document or the contents of it as also the execution
thereof, in the event there exists suspicious circunstances the party seeking
to obtain probate and/ or letters of adm nistration with a copy of the W/l
annexed must al so adduce evidence to the satisfaction of the court before it
can be accepted as genui ne.

41. As an order granting probate is a judgment in rem the court nust also
satisfy its conscience before it passes an order

It may be true that deprivation of a due share by the natural heir by
itself may not be held to be a suspicious circunstance but it is one of the
factors which is taken into consideration by the courts before granting
probate of a WII.

Unl i ke ot her documents, even aninus attestandi is a necessary
ingredient for proving the attestation

In Benga Behera & Anr. v. Braja Kishore Nanda & Ors. [2007 (7)
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SCALE 228], this Court held:

"46. Exi stence of suspicious circunstances itself
may be held to be sufficient to arrive at a
concl usi on that execution of the WIIl has not duly
been proved."”

In B. Venkatanuni v. C J. Ayodhya Ram Singh & O's. [2006 (11)
SCALE 148], it was stated:

"However, having regard to the fact that the WII
was regi stered one and the propounder had

di scharged the onus, it-was held that in such

ci rcunst ances, the onus shifts to the contestant
opposing the WIIl to bring material on record
nmeeting such prima facie case in which event the
onus shift's back onthe propounder to satisfy the
court affirmatively that the testator did not know
wel |l the contents of the WIIl and in sound

di sposi ng capacity executed the samne.

Each case, however, nust be determned in
the fact situation /obtaining therein

The Division Bench of the H gh Court was,
with respect, thus, entirely wong in proceeding on
the prem se that conpliance of |legal formalities as
regards proof of the WIlI would sub-serve the
pur pose and the suspicious circunstances
surroundi ng the execution thereof is not of mich
significance.

The suspi ci ous circunstances pointed out by
the learned District Judge and the learned Single
Judge of the High Court, were glaring on the face
of the records. They could not have been ignored
by the Division Bench and in any event, the
Di vi si on Bench shoul d have been slow. in
interfering with the findings of fact arrived at by
the said court. It applied a wong | egal test and
thus, cane to an erroneous decision."

Yet again in Savithri & Os. v. Karthyayani Ama & O's. [JT 2007
(12) SC 248], this Court held:

"18. We do not find in the fact situation obtaining
herein that any such suspicious circunstance was

exi sting. W are not unmi ndful of the fact that the
court must satisfy its conscience before its

genui neness i s accepted. But what is necessary
therefor, is a rational approach

19. Deprivation of a due share by the natura
heirs itself is not a factor which would lead to the
concl usion that there exi st suspicious

ci rcumst ances. For the said purpose, as noticed
her ei nbef ore, the background facts should al so be
taken into consideration. The son was not neeting
his father. He had not been attending to him He
was not even neeting the expenses for his

treatnent from 1959, when he lost his job till his
death in 1978. The testator was living with his
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sister and her children. If in that situation, if he
executed a WIIl in their favour, no exception

thereto can be taken. Even then, sonething was

left for the appellant.”

42. The court is, thus, required to adopt a rational approach in a situation
of this nature. Once the court is required to satisfy its conscience, existence
of suspicious circunmstances play a promnent role. The WIIl, as noticed

herei nbefore, is in tw parts. Wiereas the first part deals with the property
bel ongi ng to the husband of the testatrix, the second part deals with the
properties which purportedly belongs to her. Distribution of assets,
however, was not specifically stated in the WII. They were to be made as
per the appendi ces annexed thereto. The appendi ces which were required to
be read as a part of the main WIl so as to effectuate the intention of the
testatrix have not been proved. The WII by its own cannot be given effect
to. The WIIl mnust be read along with the appendices. No doubt in
construing a WII armchair ruleis to be adopted. The WII| was, therefore,
not conplete. It is not correct to contend that the appendi ces were very
much in existence at the tinme when the WIIl was executed. EXistence of a
document nust nean the actual existence.

We are, therefore, of the opinion that no case has been made out for
interference with the inpugned judgnent.

43. For the reasons aforenentioned, the appeals are dismssed with costs.
Counsel 's fee assessed at Rs. 50, 000/-.




