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The sol'e appel |l ant was convicted by the trial court under Section 302
read with Section 34 of the Indian Penal Code [‘IPC for short] and sentenced
to undergo inprisonnent for life. He was further convicted under Sections 3
& 5 of the Expl osive Substances Act, 1908 [hereinafter referred to as ‘the
Act’] and sentenced to-undergo rigorous inprisonment for a period of 10 years
on each count. The sentences were, however, ordered to run concurrently.

On appeal being preferred, H gh Court upheld the conviction. Hence this
appeal by special |eave.

Prosecution case, in short, was that on 10.6.1983 at about 7.45 p.m
when Jogi nder Singh [PW9) cane back to his house, he found his brother \026
Bhol a Singh sitting at the outer verandah of the house chatting with one
Shobha Rai [DW 3]. At about 8.10 p.m -Jogi nder Singh heard sound of
expl osion and found that a bonmb was thrown upon his brother \026 Bhol a Singh
Thereafter he saw the appellant \026 Rajan Rai, accused Kaneshwar Rai
Ti | eshwar Rai [since deceased], Sipahi- Rai, Bankim Rai and Dasrath Ra
havi ng bags in their hands and throw ng bonbs on his brother as a result of
which he fell down and succunbed to the injuries. PW9 caught the appellant
fromhis wai st whereupon accused Kanmeshwar Rai threw a bormb upon him
Ram Ayodhya Rai [DW 1] Ram Gobind Sau [DW2] and DW3 also
sustai ned splinter injuries on their hands and | egs during the course of the
occurrence. The occurrence was al so witnessed by sone ot her persons who
were present there. Thereafter, the accused persons fled away. Motive for
the occurrence disclosed is old grudge and aninosity.  The Parsa Police
Station was at a distance of 1/4th kil ometer fromthe place of occurrence, as
such Baban Prasad Singh, Sub-Inspector of Police, [PW17], who was in-
charge of the said Police Station on that day, upon hearing sound of bonb
expl osion along with other police officials cane to the place of occurrence and
recorded fard-beyan of PW9 at 8.25 p.m in which the aforenoted facts were
stated on the basis of which formal First Information Report [FIR] was
registered at 9.30 p.m on the sanme day in which nanmes of all the six accused
persons, including the appellant, were disclosed.

Police after registering the case took up investigation and on
conpl etion thereof submitted chargesheet against all the six accused on
recei pt whereof cogni zance was taken and all of themwere conmmitted to the
Court of Sessions to face trial. As the appellant \026 Rajan Rai was abscondi ng,
his trial was separated fromthat of other five accused persons, out of whom
Til eshwar Rai di ed before the commencenent of trial, as such, the tria
proceeded agai nst the remmining four accused persons and the same was
regi stered as Sessions Trial Nos. 245 of 1983 and 20 of 1984.

Def ence of the accused persons was that they were innocent, no

occurrence much |l ess the occurrence all eged had taken place and that they

had no conmplicity with the crinme, but were falsely roped in to feed fat the old
gr udge.

In the aforesaid Sessions Trial Nos. 245/1983 and 20/ 1984, which

proceeded agai nst the aforesaid four accused persons, as stated above, both




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

6

the parties adduced evi dence and upon concl usion thereof all the four

accused persons were convicted under Section 302 read with Section 34 |IPC

and sentenced to undergo inprisonnent for life. They were further convicted
under Sections 3 and 5 of the Act and sentenced to undergo rigorous

i mprisonnent for 10 years on each count. The sentences were, however,

ordered to run concurrently. Against the said judgnent, appeals were
preferred by the aforesaid four convicted accused persons. During the
pendency of the appeals, the appellant could be apprehended and was put on
trial giving rise to Sessions Trial No. 181 of 1985, during the course of which
both the parties exam ned w tnesses and upon conclusion of the trial, the tria
court convicted the appellant, as stated above, against which judgment also

an appeal was preferred before the Hi gh Court.

The appeal s preferred by the four convicted accused persons

chal l engi ng their conviction recorded in Sessions Trial No. 245/1983 and

20/ 1984 were deci ded by the H gh Court on 4th Cctober, 1996 and the sane

were all owed and their convictions and sentences set aside, which attained

finality as the matter was not ~carried further to this Court. The appeal filed
by the appell ant-was taken up |later on and by the inpugned judgnent, the
Hi gh Court uphel d hi's convictions and sentences. Hence this appeal by

speci al " |'eave.

Shri P.S. -Mshra, |earned Senior Counsel appearing in support of the

appeal , attacked the inpugned judgnment on three counts. Firstly, it has been
submitted that as in the appeal arising out of the earlier trial, the H gh Court
acquitted other four accused persons on merit, it was not permssible for it to
uphol d conviction of the appellant on the basis of evi dence of the sane

wi t nesses exam ned during the course of trial of the appellant. Secondly, in
the facts and circunstances of the present case, the Hi gh Court was not
justified in upholding the convictions of the appellant as the evidence of the
four eyew tnesses, nanely, PW 2,3,5 and 9 coul d not have been relied upon,
especially in view of the fact that their names were not disclosed in the FIR
and the three eyew tnesses, nanely, DW 1, 2 and 3, who were injured

wi tnesses naned in the FIR, did not support the prosecution case so far as
conplicity of the appellant with the crinme was concerned. Lastly, it has been
submitted that there being only six accused persons out of whom four

acqui tted and prosecution of .one\026 Til eshwar Rai dropped, he having died

bef ore the conmencenment of trial, the conviction of the appellant under

Section 302 read with Section 34 I'PC was not justified as he could not have
shared the comon intention either with the four acquitted accused persons

or even with Tileshwar Rai, whose prosecuti on was dropped. On the other

hand, Shri B.B. Singh, |earned counsel appearing on behalf of the State of

Bi har, submtted that judgnent of acquittal rendered by the High Court in
appeal s arising out of convictions of other four accused persons in their tria

was i nadm ssible and irrelevant in the present trial. Further, the evidence of
PW 2,3,5 and 9 has been rightly relied upon by thetrial court as well as the
H gh Court. Lastly, learned counsel submitted that conviction of the appellant

under Section 302 read with Section 34 IPC was warranted in | aw as the
appel I ant coul d have shared the comon intention with accused Til eshwar

Rai, who died before the commencenent of trial ‘and his prosecution was

sinmply dropped by virtue of his death which cannot be equated with the case

of acquittal.

Conming to the first subm ssion very strenuously canvassed by Shr

M shra, it would be necessary to refer to the provisions of Sections 40 to 44 of
the I ndian Evidence Act, 1872 [in short ‘the Evidence Act’] which are under

the heading ‘Judgments of Courts of justice when relevant’, and in the

af oresai d Sections the circunstances under which previous judgnents are
relevant in civil and crimnal cases have been enunerated. Section 40 states
the circunstances in which a previous judgnent nmay be relevant to bar a

second suit or trial and has no application to the present case for the obvious
reasons that no judgment order or decree is said to be in existence in this
case which could in law be said to prevent the Sessions Court from hol di ng

the trial. Section 41 deals with the relevancy of certain judgnments in probate,
matrinonial, admralty or insolvency jurisdiction and is equally inapplicable.
Section 42 refers to the relevancy and effect of judgnents, orders or decrees
ot her than those nentioned in Section 41 in so far as they relate to natters of
a public nature, and is again inapplicable to the present case. Then cones
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Section 43 which clearly |ays down that judgnents, order or decrees, other
than those nmentioned in Sections 40, 41 and 42, are irrelevant, unless the

exi stence of such judgnment, order or decree is a fact in issue, or is relevant
under sone ot her provisions of the Evidence Act. As it has not been shown

that the judgnent of acquittal rendered by the H gh Court in appeals arising
out of earlier sessions trial could be said to be rel evant under the other
provi sions of the Evidence Act, it was clearly "irrelevant"” and could not have
been taken into consideration by the H gh Court while passing the inpugned
judgrment. The remmining Section 44 deals with fraud or collusion in obtaining
a judgrment, or inconmpetency of a court which delivered it, and can possibly
have no application in the present case. It would thus appear that the Hi gh
Court was quite justified in ignoring the judgnent of acquittal rendered by it
which was clearly irrel evant.

This question had arisen before the Privy Council in the case of Hu
Chi \026 ming v. R [1991] 3, Al ER 897, wherein the Court was dealing with
a case of nurder trial. |In the said case, principal offender was acquitted of

mur der, but convicted of mansl aughter at a trial before the H gh Court of Hong
Kong. /The said order attained finality. Thereafter, another accused, who was
facing trial arising out of the sane very occurrence and whose trial was

separ ated, was convicted for the charge of nurder by the sanme H gh Court,

i gnoring the judgment of acquittal of the principal accused of the charge of
nmurder, hol ding that the same was inadm ssible. The application for leave to
appeal against the conviction of the accused having been dism ssed by the

Court of Appeal of Hong Kong, the accused appeal ed by special |eave to the
Privy Council. In/that case, conviction for the charge of nurder was upheld by
the Judicial Commttee holding that evidence of the outconme of an earlier tria
arising out of the sanme transaction was - irrelevant and therefore inadmi ssible
since the verdict reached by a different jury, whether on the sane or different
evidence, in the earlier trial amunted to no nore than evidence of the opinion
of that jury. Further, it was |laid down that a person could properly be

convi cted of aiding and abetting an offence even though the principal offender
had been acquitted and accordingly, thetrial judge had rightly excl uded

evi dence of the principal offender’s acquittal of murder

A three Judges’ Bench of this Court had occasion to consider the

sane very question in the case of Karan Singh vs. The State of Mdhya

Pradesh, AIR 1965 SC 1037, in which-there were in all 8 accused persons

out of whom accused Ram Hans absconded, as such trial of seven accused

persons, including accused Karan Singh, who was appell ant before this Court,
proceeded and the trial court although acquitted other six accused persons,
convicted the seventh accused, i.e., Karan Singh under Section 302 read with
Section 149 I PC. Against his conviction, Karan Singh preferred an appea

before the High Court. During the pendency of his appeal, accused Ram

Hans was apprehended and put on trial and upon its conclusion, the trial court
recorded order of his acquittal, which attained finality, no appeal havi ng been
preferred agai nst the sane. Thereafter, when the appeal of accused Karan

Si ngh was taken up for hearing, it was submitted that in view of the judgnent
of acquittal rendered in the trial of accused RamHans, the conviction of
accused Karan Singh under Section 302 read with Section 149 | PC coul d not

be sustained, nore so when other six accused persons, who were tried with

Karan Singh, were acquitted by the trial court and the judgment of acquitta
attained finality. Repel ling the contention, the H gh Court after considering
the evidence adduced came to the conclusion that rmurder was committed by

Ram Hans in furtherance of the comon intention of both hinmself and

accused Karan Singh and, accordingly, altered the conviction of Karan Singh
from Section 302/149 to one under Section 302/34 |PC. Agai nst the said

j udgrment, when an appeal by special |eave was preferred before this Court, it
was contended that in view of the verdict of acquittal of accused Ram Hans, it
was not pernissible in law for the H gh Court to uphold conviction of accused
Kar an Si ngh. This Court, repelling the contention, held that decision in each
case had to turn on the evidence led init. Case of accused Ram Hans

depended upon evidence led there while the case of accused Karan Si ngh

who had appeal ed before this Court, had to be decided only on the basis of
evidence |l ed during the course of his trial and the evidence led in the case of
Ram Hans and the decision there arrived at would be wholly irrelevant in
considering nerits of the case of Karan Singh, who was appellant before this
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Court. This Court observed at page 1038 thus: -

" As the High Court pointed out, that observation has no

application to the present case as here the acquittal of

Ramhans was not in any proceeding to which the appell ant
was a party. Cearly, the decision in each case has to turn

on the evidence led in it; Ramhans’s case depended on the

evidence led there while the appellant’s case had to be

deci ded only on the evidence led in it. The evidence led in

Ramhans’ s case and the decision there arrived at on that

evi dence woul d be wholly irrelevant in considering the nerits

of the appellant’s case."

In that case, after laying down the law, the Court further considered as to
whet her the High Court was justified in converting the conviction of accused
Karan Singh from Section 302/149 to one under Section 302 read with section
34 | PC after recording a finding that the nmurder was committed by Ram Hans

in furtherance of common intention of both hinself and accused Karan Singh
This Court was of the view that-in spite of the fact that accused Ram Hans was
acquitted by thetrial court and his acquittal attained finality, it was open to the
Hi gh Court, as an appellate court, while considering appeal of accused Karan
Si ngh, to consider evidence recorded in the trial of Karan Singh only for a
l'imted purpose to find out as to whether Karan Singh could have shared

comon intention with accused Ram Hans to commit nurder of the deceased,
though the sane coul d not have otherw se affected the acquittal of Ram Hans.
In view of the foregoing discussion, we are clearly of the view that the
judgrment of acquittal rendered in the trial of other four accused persons is
wholly irrelevant in the appeal arising out of trial of appellant \026 Rajan Rai as
the said judgnent was not admi ssible under the provisions of Sections 40 to

44 of the Evidence Act. Every case has to be decided on the evidence
adduced therein. Case of the four acquitted accused persons was deci ded on
the basis of evidence |l ed there while case of the present appellant has to be

deci ded only on the basis of evidence adduced during the course of his trial
Now t he question arises as to whetherthe trial court as well as the High

Court was justified in placing reliance upon the evidence of PW 2,3,5 and 9.

PW9 is the informant hinself and, being brother of the deceased, nost

conpetent person to have w tnessed the occurrence that had taken place in

the outer verandah of the house. PW9 hinmself was injured in the said
occurrence and was exam ned by Dr. B.P. Tribedi [PW12] who found four
injuries on his person caused by expl osive substance, such as bonb. The

Investigating Oficer [PW17] heard the sound of ‘bonb explosion at the police
station which was at a distance of 1/4th kilometer fromthe place of occurrence
and arrived there at 8.25 p.m ,i.e., only after 15 minutes of the occurrence
whi ch had taken place at 8.10 p.m - and recorded fard-beyan-of ~PW9 on the
basis of which formal FIR was regi stered at the police station. The informant -
PW9 in his substantive evidence in the court has supported the prosecution

case disclosed by himin all material particulars. In the FIR he discl osed
nanes of three wi tnesses specifically, who had received injuries, namely, DW
1, 2 and 3. Apart fromthese injured witnesses, it has been stated in the FIR

that there were other persons as well who had seen the occurrence.

I mredi ately after the fard-beyan was recorded, the statenments of PW 2, 3
and 5 were recorded by the police w thout any del ay what soever. In their
statenents nade before the police, they have categorically supported the
prosecution case disclosed in the FIR They have al so specifically stated that
all the accused persons threw bonb upon the deceased as a result of which

he received injuries and succunbed to the sane. PW9 stated in his evidence
that the three injured witnesses, referred to above, were not ready to depose
out of fear of the accused persons. Presence of three injured wtnesses,
nanely, DW 1, 2 and 3 at the place of occurrence has been accepted by

them and their injuries have been proved by the two doctors \026 PW 15 and
16. In their evidence, DW 1, 2 and 3 have sinply stated that the appellant
was not present at the place of occurrence. It appears that these three injured
wi t nesses were not ready to depose on behal f of the prosecution out of fear of
the accused persons, as such, nerely because they could not be exanm ned by

the prosecution, the evidence of PW 2, 3 and 5 cannot be di scarded

especially when their statements were recorded by the police inmediately after
recordi ng of the fard-beyan. As such, no adverse inference can be drawn
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agai nst the prosecution for not exam ning the three injured wtnesses. The
evidence of PW 2, 3 and 5 is consistent with the prosecution case disclosed
in the FIR as well as in the substantive evidence of the informant \026 PW9. In
our view, the trial court and the Hi gh Court were quite justified in placing
reliance upon their evidence. In view of the facts stated above, we are of the
view that the prosecution has succeeded in proving its case beyond
reasonabl e doubt .

The | ast subm ssion to be exam ned is whether the appellant could have
been convi cted under Section 302 read with Section 34 |PC for sharing the
comon intention with accused Til eshwar Rai for causing the death of the

deceased. So far as accused Tileshwar Rai is concerned, he died before the
commencement of trial, as such his prosecution stood dropped which cannot,
in any manner, tantanount to acquittal. Shri M shra submitted that the effect

of dropping the prosecution of Tileshwar Rai would tantanpbunt to his acquitta
and relied upon a decision of this Court rendered in the case of Krishna
CGovind Patil Vs. State of Maharashtra, 1964 (1) SCR 678, to show that if al

ot her persons were acquitted, one person alone could not be convicted under
Section 302 read with section 34 |PC In the said decision, a four Judges’
Bench of this Court was considering a case in which there were in all four
accused persons and all of themwere acquitted by the trial court of the charge
under Section 302 read with Section 34 IPC. The Hi gh Court upheld acquitta

of the three accused persons, ‘but convicted the fourth accused under Section
302 read with Section 34 IPC. Wen the matter was brought to this Court, the
convi ction was set aside-as apart fromthese four accused persons, there was
no other fifth accusedand in view of the acquittal of three accused persons,
the conviction of the appellant before this Court under Section 302 read with
section 34 I PC could not be naintained as there was none el se with whom he
coul d have shared the common intention to cause death of the deceased.

Wil e acquitting, this Court observed that neither it was the prosecution case
that there was any fifth accused person nor was there any evidence to that

ef fect, neaning thereby that if there could have been any other accused

person \ 026 known or unknown \026 other than the four persons tried, the conviction
of the appellant before this Court could have been upheld as it could have
been said that he shared the conmon intention with the fifth unknown

accused person to conmit the offence. To illustrate the point, if in a case
First Informati on Report is |odged against four persons, known as well as
unknown, and tried, out of whomthree acquitted, one person can be

convi cted under Section 302 IPC sinpliciter in case it /is found that injury
inflicted by himwas fatal one, but be cannot be convicted under Section 302
with the aid of Section 34 IPC as in view of acquittal of the other accused
persons, he cannot be said to have shared the commpn intention wth

anybody. On the other hand, if there are three persons, two nanmed and one
unknown, whose identity could not be ascertai ned even during the course of

i nvestigation, and upon being put on trial, out of the two naned one gets
acquitted, the other can be convicted under Section 302 wth the aid of
Section 34 IPC as it can be said that the convicted accused shared the

conmon intention with the unknown person if thereis evidence to that effect.
In the present case, all the four eyew tnesses, nanely, PW 2,3,5 and 9, upon
whom reliance has been placed by the two courts bel ow,” have candi dly and
consistently stated that the appellant and accused Til eshwar Rai al ong w th

ot her accused persons canme to the house of the deceased and threw bonb

upon himas a result of which he received injuries and succunbed to the

sarme. W have already found that the evidence of these w tnesses has been
rightly found to be reliable by the trial court as well as the H gh Court so far as
the appellant is concerned. W do not find any reason what soever to discard
their evidence so far as participation of accused Tileshwar Rai in the crine is
concer ned. From the prosecution evidence it becomes clear that appellant
shared comon intention with accused Til eshwar Rai to cause death of the
deceased. Thus, we have no difficulty in holding that if accused Til eshwar Ra
woul d not have died, on the basis of evidence adduced by the prosecution

whi ch i s uni npeachable, he was liable to be convicted under Section 302 with
the aid of Section 34 IPC, but nerely because he died before the

comencenent of his trial and could not be tried, the appellant cannot take
any advantage therefrom For the foregoing reasons, we are of the view that
the H gh Court has not commtted any error in upholding convictions of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 6

sol e appel l ant under Section 302 read with Section 34 IPC as well as Sections
3 and 5 of the Act.

In the result, the appeal fails and the sane is disnissed. Bai | bonds of
the appellant, who is on bail, are cancelled and he is directed to be taken into
custody forthwith to serve out the remaining period of sentence for which a
conpl i ance report must be sent to this Court within one nmonth fromthe date of
recei pt of copy of this order.




