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Vs.
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Cl TATI ON
1980 AIR 647 1980 SCR (2) 809
1980 SCC (1) 662

ACT:

Def ence of IndiaAct, 1962, sections 29 and 35(1) scope
of -Requisition orders issued to the person actually in
possessi on, but whi'le i'ssuing requisition orders, possession
ordered to be given to the State and not to the individuals
fromwhom taken-Propriety of the order

HEADNOTE:

The appellants in both the appeals were allotted a plot
each "provisionally subject to the final approval of
Governnment" and possession thereof” was al so given in 1956.
Six years later by letter dated 31-10-62 they were infornmed
that "the State Government has not approved the allotnent in
your favour and the provisional ( allotment nade /in your
favour stands cancelled". Steps were to be taken for the
eviction as per the said letter of cancellation, but before
any action was taken, the District Magistrate requisitioned
the said plots for defence purposes under section 29 of the
Def ence of India Act, 1922. The letters of requisition were
addressed to the appellants and possession taken. No steps
were taken by the Departnent for taking formal or synbolica
possessi on of the plots in question after  they were
requi sitioned by t he Magi strate. Later on, whil e
derequisitioning the said plots wunder section 35(1) of the
Def ence of India Act 1962, the Magistrate "specified the
Director of Industries, Kanpur as the person to whomthe
possession of the said plots shall be given". Possessi on was
given accordingly and the Director of Industries in CA
560/70 in turn allotted the plot covered in it to one Ms.
B. K Anand respondent 5 therein.

The wit Petitions filed by the appellants in the High
Court challenging the said orders failed and hence the
appeal by special |eave.

Al'l owi ng CA 559/70 and di sm ssing CA 560/70, the Court,
N

HELD: The inquiry envisaged under sub section (1) of
section 35 of the Def ence of India Act, 1962, is
necessitated only if facts and events taking place after
requi sition necessitate it. Oherwise not. As for example,
suppose, possession of a property is taken from X and after
requisition he dies and dispute starts between his heirs as
to who is entitled to get back the property. A summary and
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prima facie inquiry my be nade under sub-s. (1) and
property may be released in favour of the person who nay be
entitled to the possession of it in the opinion of the
CGovernment. OF course such a decision would be subject to
the adjudication of the rights of the parties in accordance
with sub-s. (2). [814 C E]

Facts anterior to the requisition are not necessary to
be investigated for release of the property because the
property has to be released in favour of the person from
whom possessi on was taken. If it were not so then it would
be enl arging the scope of the inquiry envisaged under sub-s.
(1) of s. 35 of
810
the Act and the power of the Governnent to adjudicate upon
anterior title of the ~various claimants to the property.
This is not the scope of the inquiry. [814 E-F]

Technical |y speaking on a correct interpretation of the
| aw the property on- de-requisition ought to have been
rel eased in favour of the two appellants in the two appeal s
fromwhom possession was taken at the tine of requisition
The requisition was effected by  an order in witing
addressed to the person in possession of the property in
accordance with sub-s. (2) of s. 29. He may not be the owner
of the property. But on requisition possession was taken
fromhim [814 CD/, F (G

[ The Court, however, passed a qualified and conditiona
order in terns].

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Givil Appeal Nos. 559-560
of 1970.

Appeal s by Special Leave fromthe Judgnment and order
dated 24-1-1969 of the Allahabad H-gh Court in Specia
Appeal No. 511 of 1968 connected wi th Special Appeal No. 512
of 1968.

R K Garg and V. J. Francis for the Appellant.

Madan Bhatia for the Respondent.

The Judgnent of the Court was delivered by

UNTWALI A, J.-These two appeals by special 1eave have
been heard together as conmon questions of law and fact are
involved in them W shall state the facts of C vil Appea
No. 559 of 1970 in which the appellant is Shri Harish
Chandra Nigam The facts of the other appeal viz. ~Cvi
Appeal No. 560 of 1970 in which the appellant is Shri Amar
Singh are alnmost identical except one which shall be stated
hereinafter. The plot concerned in Nigamis appeal is plot
no. 60 and in the other appeal it is plot no. 6. N gam rmade
an application to the Director of Industries, Utar Pradesh
for allotnent of the plot to himfor industrial purposes. By
an order dated Novenber 22, 1956 the application was
"provisionally accepted subject to the final approval of
Government." Finally he was inforned by the Manager - of
Industrial Estate, Kalpi Road, Kanpur in his letter dated
31-10-1962 "that the State GCovernment has not approved the
allotment in your favour and the provisional allotnent nmade
in your favour stands cancelled." But it appears after the
provisional allotment N gamwas put in possession of the
land. Steps were to be taken for his eviction after giving
information as to the cancellation of the allotment in the
letter aforesaid dated 31-10-1962. But before these steps
were taken and possession was recovered from him the
District Magistrate, Kanpur requisitioned the plot wunder
section
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29 of the Defence of India Act, 1962; hereinafter called the
Act. This order is dated 7-12-1963. The order reads as
follows: -

"Whereas in nmy opinion it 1is necessary and
expedient to requisition unit no. 60 in the GCovt.
I ndustrial Estate, Kanpur specified bel ow, of which you
are the person in possession for efficient conduct of
M litary operations.

And whereas the powers of requisitioning under
Section 29 of the Defence of India Act, 1962 (Centra
Act. No. 51 of 1962) have been conferred on me by the
Governnment of Uttar  Pradesh wunder Notification No.
5589/ 18-1-LA/ 63, dated January 14, 1963 issued by
Revenue (B) Departnment-/ 18 Bhar dwaj , District
Magi strate, Kanpur hereby requisition the aforesaid
Unit and order that possession thereof be delivered by
11-12-63 to the  General 'Manager, ordnance Factory,
Kal pii  Road, Kanpur, after. renobving therefrom any
furniture or other articles.

| further order-that ~the Tahsildar, Kanpur shal
arrange for the delivery of possession of the aforesaid
unit to the General Manager, ordnance Factory, Kalp
Road, Kanpur at the expiry of the period indicated
above, if the possession is not delivered in conpliance
of the above order."

Pursuant to the above order possession was taken from
appel l ant Nigam on January 2, 1964 ~and was handed over to
the Ceneral Manager, O dnance Factory, Kanpur. No steps were
taken by the Industries department for taking formal or
synbol i cal possession of the plot in question-after it was
requisitioned by the District Magistrate. Then cane the
derequi sitioned order passed by the District Magistrate
under s. 35 of the Act on 20-1-1967. I'n passing it may be
nmentioned here that the appellant had kept his stores in two
of the roonms standing in the land. But this fact is not very
material for the purpose of deciding the natter /in issue
bef ore us.

The de-requisition order reads as foll ows: -

"Regarding requisition of ~Unit No. 6 and 60
Industrial Estate for starting Astisan Training Schoo
by the Ordnance Factory, Kal pi Road, Kanpur

ORDER

Whereas the property specified in the schedule
heret o appended was requisitioned by the order of the
District Magistrate, Kanpur dated 7-12-1963 unti
further order.

812
And whereas it has now been decided that the said
property shall be released from requisition wth
i medi ate effect.
Now, therefore, in exercise of the powers conferred by
sub-section (1) of Section 35 of the Defence of India
Act, 1962 (Act No. 51 of 1962), I, S S Sidhu

District Magistrate, Kanpur being the conpet ent
authority do here by declare that the said property is
released from requisition, and hereby specify the
Director of Industries, Kanpur as the person to whom
the possession of the said property shall be given.
Thereupon the petitioner filed a wit petition in the
Al | ahabad High Court to issue a wit in the nature of
mandanus agai nst the respondent directing to deliver
possession of the property in dispute to the appellant and
not to deliver possession to any other person. It appears,
however, that possession of the property had been given to
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the Industries department. The petitioner unsuccessfully
prosecuted his wit petition before the |Iearned single Judge
of the H gh Court. He failed in appeal also. Hence the
present appeal

One extra fact which need be nentioned in regard to the
case of Amar Singh is that after de-requisition and after
possessi on of the plot was taken by the Industries
departrment of the Governnent of Utar Pradesh the plot was
allotted to Ms. B. K Anand, respondent no. 5 in GCvi
Appeal No. 560 of 1970. The other facts of his case are
i denti cal

Learned Counsel for the appellants submtted before us
that irrespective of the disputed question of fact whether
there was final allotnent in favour of the appellant or not,
since requisition order had been served on him and
possessi on had been taken fromhim the property and its
possession on de-requisition ought to have been released to
him It could not be nade in favour of the Industries
departnment. Learned  counsel for the State, on the other
hand, submitted that since the appellant had not senbl ance
of right, title or interest left in the plot after
cancel lation of the provisional allotnment in his favour he
had no Ilocus standi to ask for a wit of mandanus for
delivery of possession of the plot to him Direction was
given for releasing the plot in favour of the Industries
departrment and if the appellant is so advised he nay recover
possession of the plot on establishnent of his right, title
or interest in the 'plot in a conpetent court in accordance
with sub-s.(2) of section 35 of the Act. It was
813
further subnmitted in case of Amar Singh that the plot had
been allotted to Ms. B. K Anand -and she cannot be
di spossessed now.

We shall read the two provisions first and enunciate
the law engrafted in them and then proceed to pass the fina
orders in the two appeals as their respective facts and
ci rcunst ances may warrant.

Sections 29 and 35 read as follows: -

"29. (1) Notwi thstandi ng anything contained’in any
other law for the tine being in force, if in the
opi nion of the Central Governnment or the State
CGovernment it is necessary or expedient so to do for
securing the defence of India, civil defence, public
safety, naintenance of public order or _efficient
conduct of mlitary operations, or ~for ~maintaining
supplies and services essential to the life of the
conmunity, that Governnment may by order in witing
requi sition any inmmovable property and may make such
further orders as appear to that Government to be
necessary or expedient in connection wi-t h t he
requi sitioning:

Provi ded that no property or part thereof which is
exclusively used by the public for religious worship
shal | be requisitioned.

(2) The requisition shall be effected by an order
inwiting addressed to the person deenmed by the
Central Governnent or the State Governnent, as the case
may be, to be the owner or person in possession of the

property, and such order shall be served in the
prescri bed manner on the person to whom it is
addr essed.

(3) Whenever any property is requisitioned under
sub-section (1), the period of such requisition shal
not extend beyond the period for which such property is
required for any of the purposes nmentioned in that sub-
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section.

35. (1) \Where any property requisitioned under
section 29 is to be released fromsuch requisition, the
Government by which or wunder whose authority the
property was requisitioned or any person generally or
specially authorised by it in this behalf my, after
such inquiry, if any, as it or he may in any case,
consi der necessary to nmake or cause to be nmde, specify
by order in witing the person to whom possession of
the property shall be given and such possession shall
as far as practicable, be given to the person who

814

appears to the Governnent or, as the case may be, the

person authorised as aforesaid, to be entitled to the

possession of the property at the tine such order is
made.

(2) The ~delivery of possession of the property to
the person specified in the order under sub-section (1)
shal ' bea full discharge of the Governnment from al
liabilities in respect of the property, but shall not
prejudice by any rights in respect of the property
whi ch any other person may be entitled by due process
of law to enforce against the person to whom possessi on
of the property is delivered."

The requisition was effected by an order in witing
addressed to the person in possession  of the property in
accordance with sub-s. (2) of s. 29. He may not be the owner
of the property. But on requisition possession was taken
fromhim The inquiry envisaged under sub-s. (1) of s. 35 is
necessitated only if facts andevents taking place after
requi sition necessitate it. Oherwise not. As for exanple,
suppose, possession of a property is taken from X and after
requisition he dies and dispute starts between his heirs as
to who is entitled to get back the property. A summary and
prima facie inquiry rmay be nade under sub-s. (1) and
property may be released in favour of the person who may be
entitled to the possession of it in the opinion of the
CGovernment. OF course such a decision would be subject to
the adjudication of the rights of the parties in accordance
with sub-s. (2). Facts anterior to the requisition are not
necessary to be investigated for release of the property
because the property has to be released in favour of the
person from whom possession was taken. If it were not so
then it would be enlarging the scope of the inquiry
envi saged under sub-s. (1) of s. 35 of the Act and the power
of the GCovernment to adjudicate upon anterior title of the
various claimants to the property. This is not the scope of
the inquiry. It is, therefore, clear to us that technically
speaking on a correct interpretation of the | aw the property
on de-requisition ought to have been released in favour of
the two appellants in the two appeals from whom possessi on
was taken at the tine of requisition. But on the specia
facts of these two appeals we do not feel persuaded to make
our unqualified or unconditional order in these appeals
filed on grant of special |leave wunder Art. 136 of the
Constitution as justice requires only a qualified and
conditional order. It is plain on the facts placed before us
that there was no final allotment of the plots in favour of
the appellants. The allotnment was only provisional subject
to the approval of the Governnent. Possession had been given
to them and before requisition the Industries
815
departrment had not recovered back possession of either of
the two plots. In such a situation we make the foll ow ng
orders in the two appeal s separately.
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Cvil Appeal No. 559 of 1970.

The possession of plot no. 60 is directed to be
delivered to appellant Nigam wi thin a period of six nonths
fromtoday. |If during the said period of six nonths the
CGovernment takes adequate and |egal steps for taking back
formal possession of the plot fromhim then possession need
not be delivered back to Nigam But on their failure to do
so our direction will hold good and possessi on of plot no.
60 will have to be given to Nigamsubject to its recovery
back by the Governnent even later. It will be open to the
aggrieved party, if necessary, to initiate a proceeding in
accordance with sub-s. (2) of s. 35. W allowthis appeal in
part to the extent and in the manner indicated above.

Cvil Appeal No. 560 of 1970.

Since in this case allotnment of the plot was made in
favour of Ms. B. K Anand, we do not consider it just and
expedient to direct the Government to take steps for
conpleting the formality of  ‘taking possession and to
di spossess Ms. Anand. On the special facts of this case we
di sm ss this appeal in toto.

There will~ be no order as to-costs in either of the
appeal s.

V. D. K. C. A 559/70 all owed.
C. A 560/70 dism ssed.
816




