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S.B. Sinha, J.
1. Leave granted.

2. The Union of Indiais before us questioning a judgnment and order dated
18. 2. 2005 passed by a Division Bench of the H gh Court of Andhra Pradesh in
Wit Appeal No. 73 /of 2005 whereby and whereunder an inter-Court appea
preferred by Respondent No. 1 herein froma judgnent and order dated

23.9. 2004 passed by a | earned Single Judge of the said Court was set aside.

3. Indisputably, a schene known as Swatantrata Sai ni k Samran Pensi on
Schene. 1980 was fl oated by the Central Governnent. Conditions for grant of
sai d samman were specified therein, the relevant provisions whereof being
clause 2, 3, are as under

"2.3 Underground: - A person who on-account of his participation in freedom
struggl e remai ned under ground for nore than six nonths provided he was;

A. a procl ai ned of fender; (or
B. one on whom an award for arrest was announced; or
C. one for whose detention, order was issued but not served."

4. The applications of respondent No. 1 filed in this behalf in terns of
the said schene having been rejected by the appropriate Governnent, a wit
petition was filed before H gh Court. By an order dated 13.11.1998 passed
inwit Petition No. 33261/1998 it directed the appellants herein to take
appropriate decision on the application of the said first respondent and
consi der his case for grant of pension under thel said schene.

5. Pursuant thereto or in furtherance thereof the application of the first
respondent was consi dered and rejected by the appellants in terns of an
order dated 21.10.1999 stating:

"You have cl ai med underground suffering in connection w th the freedom
struggle for merger of erstwhile Hyderabad State into Indian Union and have
produced a copy of detention order issued by the Director Gen. of Police of
Ni zam Govt. Vide letter No. 2/ Cong./56 fasli dated 5.12.1356 fasli together
a list of 98 accused persons in support thereof. The sai d docunents have
been scrutinized and found that they are lacking to fulfill certain
conditions which are as foll ows:

(i) the docunents submitted by you shows that all the 98 persons
enlisted were to be detained by the police as per the powers conferred to
police Departnent; and it was not executed according to your claim
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(ii) warrant of arrest in your case does not appear to have been issued
by the concerned Jurisdictional Magistrate. as there is no warrant of
arrest in detention cases;

(iii) the docunents does not prove the required m ni mum period of six
nmont hs: sufferings as in all the enactnments of detention. the periodicity
of detention once is to be given in definite terns, which is Lacking here;
and

(iv) the present know edge certificate furnished by you is not from
eligible certifier."

6. Awit petition thereagainst was filed by the first respondent before
the H gh Court which, as noticed hereinbefore, was dism ssed by a | earned
Si ngl e Judge of that Court opining:

"If a person clains that he remai ned underground pursuant to detention
order, ;,such person has to produce docunentary evi dence. Like copy of court
order proclaimng of such person as an of fender. and announci ng an award on
his head. . A certificate fromveteran freedomfighters, who had thensel ves
under gone-inprisonnment for five years or nore, if the final records are not
forthconing due to their non-availability is also sufficient evidence. It
is not the case of the petitioner that he has produced evidence by way of
Court order proclaimng himas an absconder or announcing an award on his
head. It appears he has produced a certificate fromanother freedomfighter
and the sanme was rejected by the first respondent observing that such
freedom fi ghter, who has given personal know edge certificate is not
eligible certifier. The First respondent has considered all aspects of the
matter in the light of various guidelines contained in the Scheme and | do
not find any arbitrariness or illegallity inTrejecting the claimof the
petitioner for sanction of the pension under Swatantrata Sai ni k Pension
Schene. "

7. A Division Bench of the Hi gh Court, however, in an intra-Court appea
passed the inpugned judgnent. |t proceeded on the basis that for remaining
underground, a certificate fromveteran freedomfighter, which is in the
nature of a secondary evidence, was not necessary as the records produced
before the Authority reveal that an order of detention had been issued
agai nst 98 persons under Rules 119 of the Defence of Hyderabad Rul es and
the first respondent was one of them

8. M. R Mdhan, |earned Additional Solicitor General appearing on behalf
of the appellant submits that the Division Bench of the High Court in the
facts and circunstances of the case should not have interfered with the
order inpugned in the wit petition as also the order passed by the |earned
Si ngl e Judge.

9. Learned counsel appearing on behalf of the respondent, on the other

hand, would contend that keeping in view the intent and purport of the
schene franmed by the appellant itself, there cannot be any doubt,

what soever, that in the event primary evidence, nanely, the Court records
are not available: a certificate granted by a veteran freedom fighter woul d
serve the purpose.

10. A person is entitled to the benefit of the Samman Pensi on Schene
provided he fulfills the criteria laid down therein. One of the criteria
laid in the said scheme, as noticed hereinbefore, was that the concerned
person on account of his participation in freedomstruggle. Had to remain
underground for nmore than six nmonths. However, the same woul d be subject to
the conditions laid down therein, nanmely, (i) he has to be a proclai ned

of fender: or (ii) he is one on whoman award for arrest was announced; or
(iii) he is one for whose detention, an order of arrest was issued but not
served.

11. If only an order of detention was issued, the sane by itself nmay |ead
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to a conclusion that the first respondent had to renmai n underground for
nore than six nonths, unless he proves one or the other requisite condition
precedents therefor nmentioned in the schene.

12. The appropriate authority as also the | earned Single Judge had clearly
cone to the conclusion that the first respondent was neither declared a
procl ai med of fender nor an award for his arrest was announced or an order
of detention had been issued but could not be served. The Division Bench of
the H gh Court, therefore, in our opinion coomitted a mani fest error in
passi ng the inpugned judgrment in so far as it proceeded on the basis that
respondent No.1 herein was entitled to grant of pension under the Samman
Pensi on Scherme. only because an order of detention had been issued agai nst
hi m

13. W are, therefore, satisfied that respondent No. 1 has not been able to
establish that he fulfilled the eligibility criteria/conditions |laid down
under the said schene.

14. For the reasons aforenentioned, the inpugned judgnent cannot be
sust ai ned which i's set aside accordingly, The appeal is allowed. No costs.




