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ACT:

Constitution of India, 1950: Articles 22, 226, 136 and
Schedule WVII Entry 9 of List 1, Entry 3 of List [IIIl--
Preventive det enti on- - Power of | egi sl ati on- - Saf eguar ds
provided in the  Constitution--Advisory Board--Right to
representation by legal practitioner--Wether permssible.

%

Preventi on of Bl ackmarketing and Mii ntenance of Supplies
of Essential Commodities Act, 1980: Section I1l--Advisory
Board--Right to representation by a | awer at proceedi ngs--
Whet her permissible H gh ranking police officers appearing
on behalf of Governnment and detaining authority before
Advi sory Board--Detenu not permtted to have representation
through a legal practitioner--Quashing of the detention
order by the H gh Court--Justified.

HEADNOTE

An order was passed by the District Mugistrate, Nellore,
directing the detention of the respondent under t he
Preventi on of Black Marketing and Mi ntenance of supplies of
Essential Commodities Act, 1980. The State Gover nnent
approved the detention and referred the matter ~to the
Advi sory Board wunder section 10 of the Act. The detenus.
representation was also forwarded by the Governnment to. the
Advi sory Board. The Advi sory Board heard the detenu and the
top ranking police officers, who represented the State, and
expressed the opinion that there was sufficient cause for
the detention of the respondent. The Government agreed with
the opinion and confirmed the respondent’s detention for a
peri od of six nonths.

The detenu challenged the validity of the order  of
detention. The H gh Court allowed the wit petition. The
Hi gh Court found that there was unequal treatnent by the
Advisory Board in considering the representation of the
det enu.

Di sm ssing the appeal, it was,

HELD: (1) The Act by s. 11(4) expressly deni es
representation through a | egal practitioner. The Board nay
hear any person it necessary. If the detenu desires to be
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heard, the Board may hear himalso. But no person has a
right to be represented by a | awer, much less the detenu
This provisionis in conformty with Art. 22(3)(b) of the
Constitution. [626B-C

(2) The power to detain a person without trial is a
serious In-road into the liberty of individuals. It is a
drastic power capable of being msused or arbitrarily
exerci sed. The franers of our Constitution were not unaware
of it. They had, therefore, specially incorporated in the
Constitution enough safeguards against the abuse of such
power. [630G H

(3) The Advisory Board is a constitutional inperative.
It has an inportant function to perform There is no
particul ar procedure prescribed for the Advisory Board since
there is nolis to be adjudicated. Section 11 of the Act
provides only the broad guidelines for observance. The
Advi sory Board, however, may adopt any procedure depending
upon varying circunstances. But any procedure that it adopts
nust satisfy the procedural fairness. [631F-G

(4) I't is inmportant for laws and authorities not only to
be just but al'so appear to be just. Therefore, the action
t hat gi ves the appearance of unequal t r eat nent or
unr easonabl eness-whet her or-not any substance in it--should
be avoided by the Advisory Board. It is the duty of the
Advisory Board to see that the case of detenu is not
adversely affected by the procedure it adopts. It nust be
ensured that the detenu is not handicapped by the unequa
representation or refusal of access to a friend to represent
his case [632B-C

(5) In the instant case, since the Advisory Board has
heard the hi gh ranking officers of the Police Departnent and
others on behalf of the Government and detaining ‘authority
it ought to have permtted the detenu to have the assistance
of a friend who could have nmade an equally effective
representation on his behalf. Since that has been denied to
the detenu, the H gh Court was justified in quashing the
detention order. 1632D E

A K Roy v. Union of India, [1982] 2 SCR 272; Kavita w o
Sunder Shankardas Devi dasani etc. v. State of Maharashtra,
[1982] 1 SCR 138; Nand Lal v. State of Punjab, [1982] | SCR
718; Johney DaCouto v. State of Tami| Nadu, AR 1988 SC 109,
referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Petition for Specia
Leave to Appeal (Crl) No 1783/1988.

PG NO 622

From the judgnent and Order dated 14.4.1988 of the
Andhra Pradesh in WP. No. 4454 of 1988.

G Ramaswany, Additional Solicitor CGeneral and T.V.S. N
Chari for the Petitioners.

A. Subba Rao for the Respondent.

The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. This appeal by special |eave is
directed against the judgnment dated April 14, 1988 of the
Hi gh Court of Andhra Pradesh in wit petition No. 4454 of
1988 whereby the order of detention passed against the
respondent under the Prevention of Black Mrketing and
Mai nt enance of Supplies of Essential Commodities Act, 1980
("The Act") was quashed.

Briefly stated the facts are these: The respondent was
said to have snuggl ed paddy from Andhra Pradesh to Tamil
Nadu. During the watch kept by the Inspector, Vigilance
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Cell, Civil Supplies Departnent, Nellore on the night of
Novermber 4, 1987 a lorry bearing No. MDN-8505 carrying 125
bags of paddy was spotted when it was trying to go to Taml
Nadu avoiding check post. The lorry was chased by the
I nspector of Police and his staff. The driver suddenly
stopped the lorry, but the persons in the vehicle took the
heal s junping out there-fromand di sappeared in the bushes.
The respondent was identified by the Inspector of Police and
his staff in the head lights of the jeep in which they were
chasing. The driver of the vehicle was apprehended after a
hot chase, but not the respondent. Fromthe interrogation of
the driver, it was established that on Novenber 4, 1987, the
respondent along with two others were in the cabin of the
lorry and they were responsible for transporting paddy to
Tami | Nadu. The paddy and the lorry were seized by the
I nspector. A crimnal case was registered against the driver
under the Essential Commodities Act and the Andhra Pradesh
Ri ce Procurenment (Levy) Order, 1984. Wen the investigation
of that case was proceedi ng, Additional Superintendent of
Police, 'Nellore sent proposals to the District Magistrate
for detaining the respondent under the Act. The District
Magi strate passed an order dated Decenber 24, 1987 directing
the detention of the respondent. On January 4, 1988, the
State CGovernnent approved the detention. On January 11, 1988
the State Governnent acting under sec. 10 of the Act refered
the matter to the Advisory Board.
PG NO 623

On January 27, 1988, the det enu subm tted a
representation through the Superintendent, Central Prison
where he was detained to the Chairman of the Advisory Board
and to the Chief Secretary, Governnent of Andhra Pradesh and
also to the detaining authority. The Government forwarded
the representation to the Advisory Board.” On January 29,
1988, the Advisory Board net and heard the detenu and the
officers on behalf of the CGovernment. There were high
ranking police officials representing the Government. The
Advi sory Board after hearing those officers and the detenu
made an order:

"W have heard the detenu, who has been produced before
us and considered his witten representati on.~ W have also
heard Sri V. Appa Rao, |.GP. (Spl), Vigilance, ~Sri C.R
Nai du, Addl . S. P. (Vigilance), Hyderabad, Sri N
Chandranouli, D.S.P. (Vigilance), Nellore and Sri Nageswara
Rao, |Incharge Joint Collector, Nellore District. ~W have
perused the grounds of detention and other connected papers.

OPI Nl ON

We are of the opinion that there is sufficient cause for
the detention of Bal ajangam  Subar amai ah Subar amai ah
Subbarami Reddy S/ O Changai ah

Chai r man

Menber

Menber "
The CGovernnent agreed with the opinion and confirmed the
detention for a period of six nonths. The detenu chal I enged
the wvalidity of the order of detention before the High
Court. The High Court allowed the wit petition and quashed
the order of detention. The High Court found that there was
unequal treatnment by the Advisory Board in considering the
representation of the detenu. The Advisory Board having
decided to hear the top ranking police officers like the
| nspect or Gener al of Pol i ce, Vi gi | ance, Addi ti ona
Superintendent of Police, Vigilance, Deputy Superintendent
of Police, Vigilance and Joint Collector of Nellore District
ought to have given an equal chance of representation to the
detenu by permitting himto be represented by a | awer or at
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least by an official (friend) of an equal rank. The High
Court tersely observed
PG NO 624

“I'n such circunmstances, the Advisory Board ought to have
provided the prisoner an opportunity for representation
though not by a lawer at least by some one equally
conpetent like those who appeared for the State. The
CGovernment cannot deny the fact that the mght of the
official representation before the Advisory Board out-
wei ghed by several tinmes the value of the detenu’s
representation
The High Court also found that the detenu did wite to the
Government on January 27, 1988 asking for representation by
a lawer and that request ought to have been acceded to by
the Advisory Board when the natter came up before it. The
H gh Court then said:

"W are of the opinion that the dormant right of the
detenu - for equal representation had becone active upon the
node of conducting the proceedings by the Advisory Board.
The prisoner in this case could not have envisaged that the
H gh State officials would appear agai nst his case and for
the detaining authority.” For these reasons. we cannot agree
with the contention that the prisoner hinself was to blane
for not asking ‘the ~Advisory Board  for a | awyer’s
representation or for equal |evel of representation before
the Advisory Board. As we are of the opinion that Article 22
(5) requires the Advisory Board to afford the prisoner an
equal opportunity for representing his case conpared wth
the quality and quantity of official representation allowed
for the detaining authority and as we are also of the
opinion that the official representation in this case far
outweighed in inportance the detenu’s representation we
hold that Art. 22(5) is violated in this case.

These are the findings of the H gh Court. The question
i s whether the view taken by the H gh Court in the prenises
is justified. In view of the fact that top ranking officials
representing the Governnment were personally heard by the
Advi sory Board whether the detenu was prejudiced? Wether
there was any breach of -equality in denyi ng hi m
representation by a lawer or friend?

The Act by sec. 10 provides for  constitution of _an
Advi sory Board. Sub-sec. 2 thereof provides that every -such
Board shall consist of three persons who are, or have  been,
or are qualified to be appointed as, Judges of a H-gh Court,
and such persons shall be appointed by ~the ~appropriate

PG NO 625
CGovernment. Sub-sec. 3 provides that the Governnment shal
appoi nt one of the menbers of the Advisory Board who is, or
has been, a Judge of a Hi gh Court to be its Chairman, / etc.

Section 10 provides for reference to Advisory Board. In
every case where a detention order has been nade under the
Act, the Government shall, within three weeks fromthe date

of detention of a person, place before the Advisory ‘Board
constituted by it, the grounds on which the order has been
nmade the representation, if any, made by the person affected
by the order. Section 11 provides procedure to be followed
by Advi sory Board. It reads:

"(1) The Advisory Board shall, after considering the
materials placed before it and, after calling for such
further information as it nmay deem necessary from the
appropriate Government or fromany person called for the
purpose through the appropriate Governnent or from the
person concerned, and if, in any particular case, it
considers it essential so to do or if the person concerned
desires to be heard, after hearing himin person, submt its
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report to the appropriate Governnment within seven weeks from
the date of detention of the person concerned.

(2) The report of the Advisory Board shall specify in a
separate thereof the opinion of the Advisory Board as to
whet her or not there is sufficient cause for the detention
of the person concer ned.

(3) Wien there is a difference of opinion anong the
nenbers forming the Advisory Board, the opinion of the
majority of such nenbers shall be deenmed to be the opinion
of the Board.

(4) Nothing in this section shall entitle any person
agai nst whom a detention order has been nade to appear by
any legal practitioner in any matter connected with the
reference to the Advisory Board, and the proceedings of the
Advi sory Board, and its report, excepting that part of the
report in which the opinion of the Advisory Board is
speci fied, shall be confidential.

Section 12 provides  that where the Advisory Board has
reported /'that there is in its opinion sufficient cause for
the detention of a person, the Governnment may confirm the
detention order and continue the detention of the person

PG NO 626
concerned for such period'as it thinks fit. But in case
where the Advisory Board has reported that there is in its
opi nion no sufficient cause for the detention of the person
concerned, the Governnent shall revoke the detention order
and cause the person to be rel eased forthwith.

The Act t hus by sec. 11(4) expressly deni es
representation through a |legal practitioner. The Board may
hear any person if necessary. |f the detenu desires to be
heard, the Board may hear himalso. But no person has a
right to be represented by a | awer much |l ess the  detenu
This provisionis in conformty with Art. 22(3)(b)  of the
Constitution, the scope of which has been explained by a
Constitution Bench of this Court. In-A K Roy v. Union of
India, [ 1982] 2 SCR 272, this ~Court speaking ' through
Chandrachud, CJ., had this to say (at 339):

"On a conbined reading of clauses (1) and (3)(b) of
Article 22, it is clear that the right to consult and'to be
defended by a legal practitioner of one’s choice, which is
conferred by clause (1), is denied by clause 3(b) to a
per son who is detained under any I|aw providing for
preventive detention. Thus, according to the expr ess
i ntendnent of the Constitution itself, no person who is
detained under any law, which provides. for  preventive
detenti on, can claim the right to consult a lega
practitioner of his choice or to be defended by him In view
of this, it seems to wus difficult to hold, by the
application of abstract, general principle or on a priori
considerations that the detenu has the right of /being
represented by a legal practitioner in the proceedings
before the Advisory Board. Since the Constitution, as
originally enacted, itself contenplates that such a 'right
shoul d not be nade available to a detenu, it cannot be said
less to be satisfied. It is therefore, necessary that the
procedure prescribed by law for the proceedi ngs before the
Advi sory Boards nust be fair, just and reasonable."

Learned Chief Justice continued:
PG NO 627

"But then, the Constitution itself has provided a
yardstick for the application of that standard, through the
nmedium of the provisions contained in Article 22(3)(b).
However, rnuch we would have liked to hold otherw se, we
experience serious difficulty in taking the view that the
procedure of the Advisory Boards in which the detenu is
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denied the right of legal representation is unfair, unjust
and unreasonable. If Article 22 were silent on the question
of the right of legal representation, it would have been
possi bl e, indeed right and proper, to hold that the detenu
cannot be denied the right of legal representation in the
proceedi ngs before the Advisory Boards. It is unfortunate
that courts have been deprived of that choice by the express
| anguage of Article 22(3)(b) read with Article 22(1)."

And al so said:

"W nust, therefore, hold, regretfully though, that the
detenu has no right to appear through a |egal practitioner
in the proceedings before the Advisory Board. It s,
however, necessary to add an inportant caveat. The reason
behind the provisions contained in Article 22(4)(b) of the
Constitution clearly isthat \a | egal practitioner should not
be permtted to appear before the Advisory Board for any
party. The Constitution does. not contenplate that the
detaining authority ~-or the Government should have the
facility of appearing before the Advisory Board with the aid
of a legal practitioner but that the said facility should be
denied to the detenu. Inany case, ‘that is not what the
Constitution says and it woul'd be wholly inappropriate to
read any such meaning into the provisions of Article 22.
Permitting the detaining authority or the Governnent to
appear before the Advisory Board with the aid of a |ega
practitioner or a |egal adviser would be a breach of Article
14, if a simlar facility is denied to the detenu. W nmnust,
therefore, nake it clear that if the detaining authority or
the Governnent takes the aid of alegal practitioner or a
| egal adviser before the Advisory Board, the detenu nust be
allowed the facility of -appearing before the Board through a
legal practitioner. W are infornmed that officers of the
Covernment in the concerned departnents often appear ' before
the Board and assist it with a view of justifying the
detention orders. If that be so, we nust clarify that the

PG NO 628
Boards should not permt the authorities to do indirectly
what they cannot do directly; and no one should be enabled
to take shelter behind the excuse that such officers are not
"l egal practitioners" or |egal advisers. Regard nust be had
to the substance and not the form since, especially, _in
matters |ike the proceedi ngs of Advisory Boards, whosoever
assist or advises on facts or |aw nust be deened to be in
the position of a |legal adviser. W do hope that ~Advisory
Boards will take care to ensure that the provisions of
Article 14 are not violated in any manner in the proceedings
before them"
Learned Chief Justice also examined the right of a detenu to
be represented by a friend if not by a lawer and in /that
cont ext observed:

"Another aspect of this matter which needs to be
mentioned is that the enmbargo on the appearance of ' |ega
practitioners should not be extended so as to prevent the
detenu from being aided or assisted by a friend who. in
truth and substance, is not a legal practitioner. Every
person whose interests are adversely affected as a result of
t he proceedi ngs which have a serious inmport, is entitled to
be heard in those proceedi ngs and be assisted by a friend. A
detenu, taken straight fromhis cell to the Board s room
may |ack the ease and conposure to present his point of
view. He may be "tongue-tied, nervous, confused or wanting

in intelligence", and if justice to he done. he nust at
| east have the help of a friend who can assist himto give
coherence to his stray and wandering ideas. |Incarceration

makes a man and his thoughts disnevelled. Just as a person
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who is dunb is entitled, as he nust, to he represented by a
person who has speech, even so, a person who finds hinself
unable to present his own case is entitled to take the aid
and advice of a person who is better situated to appreciate
the facts of the case and the | anguage of the law. It may be
that denial of |legal representation is not denial ol natura
justice per se, and therefore, if a statute excludes that
facility expressly, it would not be open to the tribunal to
allowit. Fairness, as said by Lord Denning MR, in Maynard
v. Osnmond, [1977] | Q B. 240, 253 can he obtained wthout
| egal representation. But, it is not fair, and the statute
does not exclude that right, that the detenu should not even
be allowed to take the aid of a friend. Wenever denanded,
the Advisory Boards nmust grant that facility."

PG NO 629
There are two decisions of this Court earlier to A K
Roy, (supra). In-Kavita w o Sunder Shankardas Devi dasani

etc. v. State of Maharashtra, 11982] I SCR 138, Chi nnappa
Reddy, = J. speaking for a three Judge Bench, observed (at
147):

"Where a detenu nakesa request for |egal assistance,

his request would have to be considered on its own nmerit in
each individual case. In the present case, the Governnent
nmerely informed the detenu that he had no statutory right to
be represented by a | awer before the Advisory Board. Since
it was for the Advisory Board and not for the Governnent to
afford 1egal assistance to the detenu the latter, when he
was produced before the Advisory Board, could have; if he
was so mnded, made a request to the Advisory Board for
perm ssion to be represented by a |lawer. He preferred not
to do so. In the special circunstances of the present case,
we are not prepared to hold that the detenu was wongfully
denied the assistance of counsel so as to lead to the
conclusion that procedural fairness,  a part of t he
Fundanent al Ri ght guaranteed by Article 21 of t he
Constitution was denied to him.
In that case, this Court found that there was no denial of
procedural fairness which is a part of the Fundanenta
Ri ghts guaranteed under Article 21 of the Constitution. It
was also found that the detenu nade no - request for
representation by a |legal practitioner before the Advisory
Boar d.

In Nand Lal v. State of Punjab, [1982] SCR 718, A P.
Sen, J. said (at 723):

It is the arbitrariness of the procedure adopted by the
Advi sory Board that vitiates the inpugned order of
detention. There is no denying the fact that while the
Advi sory Board disallowed the detenu' s request. for |ega
assistance, it allowed the detaining authority, to be
represented by counsel. It appears that the Advisory /Board
blindly applied the provisions of sub-s (4) of s. 11 of the
Act to the case of the detenu failing to appreciate that it
could not allow | egal assistance to the detaining authority

PG NO 630
and deny the same to the detenu. The Advisory Board is
expected to act in a manner which is just and fair to both
the parties."

More recently in Johney D Couto v. State of Tami| Nadu
Al R 1988 SC 109, Ranganath M sra, J. speaking for a Bench of
this Court, said (at 112):

"The rule in AK Roy's case (supra) nade it clear that
the detenu was entitled to the assistance of a "friend . The
word friend used there was obviously not intended to carry
the neaning of the termin comon parlance. One of the
meanings of the word 'friend , according to the Collins
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English Dictionary is "an ally in a fight or cause;
supporter”. The term’friend wused in the judgnents of this
Court was nore in this sense than neaning 'a person known
well to another and regarded with |[|iking, affection and
loyality?. A person not being a friend in the normal sense
could be picked up for rendering assistance within the frame
of the law as settled by this Court. The Advi sory Board has,
of course, to be careful in pernmtting assistance of a
friend in order to ensure due observance of the policy of
law that a detenu is not entitled to representation through
a lawer. As has been indicated by this Court, what cannot
be permitted directly should not be allowed to be done in an
indirect way. Sundararajan, in this view of the matter. was
perhaps a friend prepared to assist the detenu before the
Advisory Board and the refusal of such assistance to the
appel  ant was not justified. "

The history of civilised man is the history of incessant
conflict between liberty and authority. The concentration of
power in one hand and liberty in the other cannot go side by
side. Tenptation to use the power to curtail or destroy the
liberty will be always there. It is found in the history of
every country. The power to detain a person without trial is
a serious inroad into the liberty of individuals. It is a
drastic power capable of being msused or arbitrarily
exerci sed. The Franers of our Constitution were not unaware
of it. Some of themperhaps were the worst sufferers being
the wvictims in the exercise of that arbitrary power. They
had, t her ef or e, specifically i_ncor por at.ed in t he
Constitution enough safeguardsagainst the abuse of such
power. The power to legislate in regard to preventive

detention is located in Entry 9 of List 1 as well as in
Entry 3 of List I1Il in the W1 ~Schedule of t he

PG NO 631
Constitution. The safeguards in regard to preventive

detention are incoporated under Article 22 of the
Constitution. Article 22(4) provides:

"No law providing for preventive detention shal
aut horise the detention of a person for a |longer period than
three months unl ess--

(a) an Advisory Board consi sting of persons who are, or
have been, or are qualified to be appointed as, Judges of a
Hi gh Court has reported before the expiration of the -said
period of three nonths that there is in its _opinion
sufficient cause for such detention

Provided that nothing in this sub-clause shall authorise
the detention of any person beyond the nmaxi mum period
prescribed by any |aw nade by Parliament under ~sub-cl ause
(b) of clause (7): or

XXX XXX XXX XX XX XX XX XX XX
Article 22(5) provides:

"When any person is detained in pursuance of “an order
made under any | aw providing for preventive detention, the
authority making the order shall, as soon as may be,
conmuni cate to such person the grounds on which the order
has been made and shall afford himthe earliest opportunity
of making a representation against the order."

These are the two inportant constitutional safeguards.
The Advisory Board is a constitutional inperative. It has an
i mportant function to perform It has to form an opinion
whether there is sufficient cause for the detention of the
per son concer ned. There is no particul ar procedure
prescribed for the Advisory Board since there is nolis to
be adjudicated. Section 11 of the Act provides only the
broad gui delines for observance. The Advi sory Board however,
may adopt any procedure dependi ng upon varying
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circunst ances. But any procedure that it adapts nust satisfy
the procedural fairness. W need not deal with this aspect
in detail since the Advisory Board consists of person who
are, or have been or are qualified to be appointed as Judges
of a Hi gh Court. They are men of wi sdom and | earning. Their
report as envisaged under sec. 11(2) of the Act should
provide specifically in a separate part whereof as to
PG NO 632

"whether or not there is sufficient cause for the detention
of the person concerned.” That opinion as to sufficient
cause is required to be reached with equal opportunity to
the State as well as the person concerned, no matter what
the procedure. It is inportant for |aws and authorities not
only to be just but also appear to be just. Therefore, the
action that gives the appearance of unequal treatnent or
unr easonabl eness- - whet her or not any substance in it--should
be avoided by the Advisory Board. W consider that it nust
be stated and stated clearly and unequivocally that it is
the duty of the Advisory Board to see that the case of
detenu is not adversely affected by the procedure it adopts.
It nust be ensured that the detenu i's not handi capped by the
unequal representation or refusal of access to a friend to
represent his case

In the instant case, since the Advisory Board has heard
the high ranking ' officers of the Police Departnent and
ot hers on behal f of the Governnent and detaining authority,
it ought to have permtted the detenuto have the assistance
of a friend who could have mmde an equally effective
representation on his behalf. Since that has been denied to
the detenu, the H gh Court, in our opinion, was justified in
guashi ng the detention order

It was, however, sought to be nade out for the State
that the police officers were present before the Board only
to produce the record and they didnot do anything further
But the record shows otherw se. The officers were not 'there
only to produce the records. They were in fact heard by the
Advi sory Board obviously on the nerits of the matter and
that nakes all the difference in the instant case.

In the result, we agree with the conclusion of the High
Court and disniss this appeal
R S. S Appeal di sm ssed.




