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ACT:

Forei gn Exchange Regul ation Act 7 of 1947-Indian currency
sought to be sent out of India in contravention of s. 8(2)
of Act-Oficer naking search of accused’ s prem ses does not
necessarily need to be corroborated-Account slips found in
search and tallying with account books are good evidence-
Firmheld guilty of contravention of Act-Partner incharge of
busi ness of firmis guilty under s. 23C(1) of Act unless he
can prove that the contravention of the Act by the firmtook
pl ace without his know edge and he had exercised diligence
to prevent the contravention-Review, justification for-
Reduction of sentence in case of vicarious liability,
consi derations for.

HEADNOTE

An air parcel declared by the consigner to contain
rasogol | as and ot her edibles was found to contain-Rs. 51, 000
worth of Indian currency notes. The parcel was booked to be
sent from Calcutta to Hong Kong. The consignor’s nane as
given. on the parcel was found to be false and on
i nvestigation the suspicion of the custons authorities fel
on the appellants two of whom were partners in a firm the
third being an enpl oyee of the firm The office of the firm
was searched. Certain incrimnating docurments including
account slips and cash books of the firmwere seized. " In a
conplaint filed by the Assistant Collector of ~ Custons
against the appellants and their firmit was alleged that
sending out noney in Indian currency was prohibited by s.
8(2) of the Foreign Exchange Regulation 7 of 1947 and any
attenpt to do the same was puni shable under s. 23B of the
Act. The trial court acquitted the appellants but the High
Court in appeal convicted themunder s. 23(1A). By specia
| eave appeals were filed in this Court. Judgnent  was
delivered on August 18, 1970. Thereafter review petition
No. 37 of 1970, was filed. A further judgnment in respect of
the contention raised therein as to the interpretation of s.
23C(i) was delivered on February 18, 1971

HELD : (i) The proposition that if an investigating officer
conducts a search his evidence cannot be relied on unless it
is corroborated is a novel one wth no principle or
authority to support it. It all depends on the facts of
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each case. In the present case there was the corroborative
evidence of P.W 8 who signed the search docunent and also
the entries thenselves in the account books and their
tallying with the slips. [755 @

(ii) There was no substance in the argument that the account
slips could not be taken into consideration because they
were not evidence. These were part of the things discovered
during search and if the entries therein were carried into
the account books there was no reason why they could not be
| ooked at [755 H

(iii) In the context of s. 23C(1l) a person 'in-charge
must mean that the person should be in over all control of
the day to day business of the conpany or firm The
inference follows from the wording of s. 23C(2). It
mentions director who may be a. party to the policy being
fol | owed by

749
a company and yet not be in charge of the business of the
conpany. Further it mentions nanager who wusually is in
charge of the business not in over all charge. Simlarly

the other officers may be in charge of only some part of the
busi ness. [758 G 759 A]

State v. S. P. Bhadani, A IR 1959 Pat. 9, R K. Khandel wa
v. State [1964] 62 A L.J. 625 and Public Prosecutor v. R K
Karuppi an, A 1.R 1958 Mad. 183, referred to.

In the present case the appellant G had hinself stated that
he al one | ooked after the affairs of ‘the firm This nmeant
that he was in-charge within the meaning of  the section
though there may be a manager working under him{[760 C- D
VWhen a partner in charge of a business proceeds abroad it
does not nean that he ceased to be in charge, unless there
is evidence that he gave up charge in- favour of ' another
person. Therefore it nmust be held that the appellant was in
charge of the business of the firmw thin the neaning of

S. 23C(1). [760 E-F].

In view of the fact that Gwas abroad at the time of
contravention it was possible that the contravention took
pl ace without his know edge or lack of diligence. He was
being vicariously punished. |In such a case a. sentence of
i mprisonnent may not be inposed but a sentence of fine only
woul d neet the ends of justice. [760 G

(iv) As regards appellant P the prosecution had been unable
to prove by any reliable evidence that he took any ~active
part in the conduct of the business of the firm He nmust
therefore be given the benefit of doubt and acquitted. [757
Al

(v) The case was fit for review because at the tine of
argunent s the attention of the court was | not dr awn
specifically to sub-s. 23C(2) and the light it throws on the
interpretation of sub-s.(1). [761 Al

JUDGVENT:

CRI M NAL, APPELLATE JURI SDICTI ON: Crimnal Appeal Nos. 211 &
212 of 1969 and Review Petition No. 37 of 1970.

Appeal s by Special |eave fromthe judgnment of the Calcutta 7
H gh Court dated August 18, 1969 in Criminal Appeal No. 183
of 1961.

C. K. Daphtary and S. K. Dhol akia, for the petitioner

V. A. Seyid Muhammad and S. P. Nayar for the respondents.
The Judgnent of the Court on August 18, 1970 was delivered
by

Sikri, J. These appeals, by special |eave, are directed
agai nst the judgnent of the Hi gh Court at Calcutta whereby
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the Hi gh Court (A K Das and K K Mtra, JJ.) set aside
the order of acuittal and convicted the appellants before us
under s. 23(1A) of the Foreign Exchange Regul ation Act (VI
of 1947)-hereinafter refered to as the Act. The appellant

Grdharilal G@upta, and the appellant Puranmall Jain, were
sentenced to rigorous inprisonment for six months each and
to pay

750

a fine of Rs. 2,000/- each, in default, to rigorous

i mprisonnent’ for a further period of three nonths each
The appellant, Bhagwandeo Tewari was sentenced to rigorous
i mprisonnment for three nonths and to pay a fine of Rs.

1,000/-, in default, to rigorous inprisonnent for two
nont hs. The firm was sentenced to pay a fine of Rs.
2,000/ -. It does not appear that any special |eave was

obt ai ned on behal f of the firm

In order to appreciate the contentions made before us it is
ncessary to state the relevant facts. On October 25, 1958,
Custons Preventive O ficer B. Roy exam ned a parcel (wooden
case) which purported to contain Rasogolla, Achar, papar and
dried vegetable, booked for Hongkong, to be taken by the
Swiss Air of which the Indian Airlines Corporation was the
,cargo handling agent. The articles had been declared to be
worth Rs. 20/- but the freight which had been paid cane to
Rs. 127.73 nP. This excited the suspicion of the Custons
Preventive O ficer, B. Roy, and on opening the parcel and
breaki ng down the case, five hundredten currency notes of
the denom nation ‘of hundred rupees each,  valuing Rs.
51, 0001-, were found. The name” of the consignor was
Ranghawan Singh at Karnani Mnsion, Park Street, Calcutta
but on enquiry no trace could be found of this Ranghawan

Singh at Karnani Mansion. In the -course of further
i nvestigation suspicion fell ,on Ms. Agarwal a' Tradi ng
Corporation of which the appellants Grdharilal Gupta and
Fumannmal | Jain were the partners  and t he appel | ant

Bhagwandeo Tewri was an enpl oyee. On January 22, 1959, the
office of the firmat 191, Mahatnma Gandhi Road /and the
all eged residence of the partners at 11-B Jatindra / Mhan
Avenue was searched. The appell ant, Bhagwandeo Tewari, on
being identified by the Traffic Assistant of the Indian
Airlines Corporation, Arbar Nath Sen, P.W 4, and one | oader
of Thai Arways, S. K Battu, P.W 26, was arrested.
Certain incrimnating docunents, including account slips and
cash books of the firmwere seized.

On June 3, 1959, a conplaint was | odged at-the instance of
the Assistant Collector of Customs, Calcutta. After stating
the above facts it was alleged, in the conplaint that
sendi ng out noney in Indian currency was prohibited under s.
8(2) of the Act and any attenpt to do the same was
puni shabl e under s. 23B of the, Act.

At the trial a nunber of witnesses were exam ned. - B. Roy,
Customs Preventive O ficer, gave evidence regarding the dis-
covery of Rs. 51,0001- in Indian currency notes, apart . from
Rasogol | as, pickles, etc. on Cctober 25, 1958. No cross-
exam nation was directed to show that this did not happen on
Oct ober 25, 1958.

751

S. A. D. Mira, Traffic Assistant of the Indian Airlines
Corporation, P.W 2, who checks freight and does other
transshi pment work in course of his duties at Dum Dum
airport, deposed that he received the rel evant docunents on
Oct ober 25, 1958, from Calcutta office. H. -, said that the
documents were in the handwiting of N. Sen of the Freight
Section of the Calcutta Ofice. Armed with the letter of
authority, he took the parcel to the Customs O ficer and
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P.W 1, B. Roy, asked himto open the parcel and currency
notes of the value of Rs. 51,000/-, along, with other things
wer e di scovered

R. R Mikherjee, Traffic Oficer of the Indian Airlines
Corporation, P.W 3, is another witness to the recovery of
the currency notes. P.W 4, Anbare Nath Sen, was the
Traffic Assistant in the Indian Airlines Corporation, who
had typed out the consignnment note in respect of this parce

after seeing the shipping bill (Ext. 1). He identified the
appel | ant, Bhagwandeo Tewari, as the, person who had handed
over the shipping bill to himand the letter of authority,
Ext. 11 He said that he-.calculated the freight and received
the freight, fromthis appellant. He further said that this
appel l ant signed the consignment notes in Hndi in his
presence and he remenbered having seen this appellant
witing a postcard on the adjoining table while he was
preparing the consignnent notes. He further stated that his
i medi ate superior officer, P. K Chatterjee, was also
present at the tine this consignment was being booked.
Apparently “this is not the first time that hiss appellant
had gone to the Indian Airlines Corporation because PPW 4
says that seven days ahead of Cctober 24, 1958, this
appel l ant had call edon himw th another shipnent although
that consi gnment was booked by P. K Chatterji.

Sone days after October 25, 1958, this witness P.W 4was
taken by the Custons Oficer to some place to find the man
who is alleged to have booked the Parcel. Two or three
nont hs thereafter he was again taken by the Custons Oficers
to anot her place in Burrabazar area, which was the place of
Agarwal Tradi ng Corporation, and he said that he Pointed out
the appellant, Bhagwandeo Tiwari, as the one who had taken
the Parcel to himon Cctober 24, 1958. He was cross-
examned in order to showthat he could not renenber
customers. He admitted that it was not al ways possible for
himto remenber all the men who cane in contact with him in
the course of his work, but "he said that he had told C. R

Basu who wag investigating the case that the person who
brought the parcel was an ol dish nan and | ean one, and had
also described his nose. He further admitted that at the
pl ace he identified appellant Bhagwandeo Tiwari, he was the
only oldish man there. He

4-L1 100SupCl/71
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said that he did not think that he commtted a m stake
unl ess the man he identified had a double in the shape- of a
twin brother and the like. He further admtted that he had
been trying to recollect the appearance of the man to
reconstruct in his mnd the outline of his appearance as far
as he coul d.

The evidence of P.W 4 inpresses us and there is no reason
why we shoul d not place reliance on his evidence.

P. K. Chatterjee, P.W 5, speaks of the earlier visit of
the appel | ant Bhagwandeo Tiwari as the person who called on
himw th the shipping bill on Cctober 17, 1958.

C R. Basu, PW 6, Oficer of the Cust ons who
investigated the case, said that after making enquiries he
applied for the issue of search warrant to search the
prem ses No. 191, Mahatanma Gandhi Road. He also applied for
a search warrant to search the prem ses of the partners of
the firmat 11-B, Jatindra Mohan Avenue. He did not hinself
search 11-B, Jatindra Mohan Avenue, but went to execute the
search warrant at 191, Mahatnma Gandhi Road, where on the
identification of P.W4 he arrested the appellant Bhagwandeo
Tiwari. He then conducted the search of the premi ses in the
presence of the wtnesses and took into possession one
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Rokar, one khata bahi, one nakal bahi, the attendance
regi ster and three account slips which he marked 8, 9 and 10
(Ext. 9 and 9/1 and 9/2 respectively). W nmay reproduce his
evi dence regarding the discovery of these account slips
because a great deal of argunent has been addressed to us on
the recovery of these slips. He stated
"The three slips, about which | have spoken
just now, are in the sane condition to-day as
I found them on the day when they were seized.
The witnesses to the search | conducted are
Radhesyam Gupta and Lalit Kumar Chandu La
Par ekh. Here is the search list over ny
signature and the signature of the wtnesses.
(Ext. 10)."
In his cross-exani ned he stated
"You -are right that Exhibits 9, 9/1 and 9/2
are “included in Serial No. 38 of the search
list. Ext. 10".
The search |ist does not nmention the slips separately but

only nmentions | oose sheets in 'a sealed parcel. It has been
urged that there is no evidence to show when the seal was
opened. It is suggested that these slips have been

fabricated and planted. No such question was put to the
Wi t nesses and we are
753
unable ’'to presunme that the investigating officer would go
about fabricating account slips in order to rope in the
appel | ant s.
The prosecution produced two wi tnesses who had « signed the
recovery |list. The evidence of ‘Radheshyam Gupta, P.W 7,
nmust be di scarded because although he was exanm ned before
the Chief Presidency Magistrate he was not nade ‘avail able
for Cross- examni nati on. The | ear ned counsel, M.
Bhatt acharya, suggested that if this~ witness had been
produced for cross-exam nati on_he would have deposed agai nst
the prosecuti on. We are unable to draw any such
presunption. The other witness was Lalit C L. Parekh, P.W
8. He had signed the search |ist but on cross-exanination he
stated that "Basu had taken slips of paper from the ' Aga
Bagal® of the guddy, by which | nmean from underneath the
Takia on the bed". He further said that "bits of paper Basu
found from a wooden case as well." He further stated as
foll ows

"You are right that Basu placed all these bhits

of papers at one and the sane place. How many

pieces ? | cannot say. | did not count. By
guess | can say that the number of bits of
paper would run to 50 or 60. 1 signed all. the

pi eces of paper which were found so.
The |earned counsel fastens on the last |line and says that
these slips do not bear the signature of Lalit C. L. Parekh
and therefore it is clear that these have been fabricated
| ater. W are wunable to sustain this contention. The
witness had signed a nunber of docunents including the
search list and he pay well have thought that he had signed
every piece of paper which was seized. No such question was
put to the investigating officer
P.W 11, N R Paul, who was the assistant attached to the
Apprai sing Departnment of the Calcutta Customs deposed re-
garding the preparation of the shipping bill. It appears
that the shipping bill bore the words "Thai Airways Co." and
these words were scored out and "Swiss Air" witten in hand.
He <could not say who corrected the entry but nothing turns
on this because it may be that the original idea was to send
the parcel by Thai Airways but later on for some reasons it
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was not possible to send that parcel through this airways.
The prosecution |ed evidence to showthat as a mtter of
fact appell ant Bhagwandeo Tiwari had approached sone body in
Thai Airways but we need not dwell on, this part of the
case.

754

The prosecution also produced Shridhar Chatterjee, hand-
witing expert, who exanm ned the signature reading as "Ram
Chandra" witing in Hndi and in pencil in the tw way
bills, Ext. 3 and 4, and the specinmen witing, He was of the
opinion that the witer of the specinen witing was the
witer of the signature "Ram Chandra” appearing in the
airway bill. W nmmy nention that Bhagwandeo Tiwari is
all eged to have signed as "Ram Chandra". The expert also
gave the opinion that. the type-witten papers, Exts. 11 and
| X had been typed on the same machine.

Exhibit 9/2, 'one of the seized account slips, is a very im
portant~ document. The official translationis printed in
the records and reads:

"Transl ation of EXT.9/2 dated

24-10-58. ... ... ... 2/ 8/ -4 cases- Godown
ANCI1- ... /8l - 3 "opened bel ow and
goods brought.
In Cash (Paper Torn) cases bound
(Pettis)(?)......«......... /4 - Case |’ (Illegible)
[2/- 1llegible
(Paper tom) Cases (Pettis)(IIllegi
ble) 2 R B. -/151- for coming and
going to |I.A. C
Rs. 223/ 8/ . 4/ 51-
127/ 73- HongkongShanghai (torn &
illegible)"
The High Court had to translate it again and the last 1line
was translated into "Hongkong Lagaya" in, place of "Hongkong

Shanghai ".

In the account books of Ms.  Agarwal a Trading Corporation
(Exts. 21 and 21/1) under the entries dated OCctober 24,
1958, on which date the booking is alleged by the
prosecution to have been done, on entry appears as foll ows:
"Rs. 415/- Through Bhagwan Deo

/8/- Colli (Janka)

115/ - Ri ckshaw fare

2/ 14/ -Cart Charge

Rs. 1/8/- Through Ghanshyam & Pandey

/4] - Bus fair 1/4/- Bus fair

1/ 4-Bus Tarnt

It will be noticed that the same itenms appear in Ext. 9(2).
The breakup in Ex. 9(2) is slightly different but in_the
account book

755

the four annas and two annas entries have been added to Rs.
2/ 8/to nake Rs. 2/14/- as cart charge.

Again the entries in Ext. 9/1 are as foll ows

"/1/- But hire for going hore.

1/4/- Caine fromhone to Thai (?) Tax

/ 12/ - Riksha-hire from Tha

/1/- Coolie

-/4/- Thai Ofice Colie

2/ 6/ -

Rs. 147/10/- In Cash"

The corresponding entry in the account books are as foll ows
"Rs. 2/6/- (Bus fare /1/Taxi fare

Rs. 1/4/- Ri ckshaw

Rs. /12/-
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Cooli 151-"

It is true that the entry of Rs. 127/73 which exists in Ext.
9/2 has not been carried over into the account books but
per haps that woul d have been even too much for an account ant
to do. He never dreant that these entries, of Rs. 4/5/- and
Rs. 2/6/- in the account books woul d be seized upon by the
prosecution to conpl ete the case agai nst the appellants.

Be that as it may, the entries in the account books denolish
the case of defence that these slips were fabricated and
that they had nothing to do with the firm Ex. 9/2, on the
other hand, clearly shows that somebody had gone to the
I.A.C. office and paid /15/-for going and comng to the
I.A. C. office and paid the incidental charges.

M. Bhat t acharya, who followed M. Chagla for t he
appel l ants, contends that ‘a serious question of law is
i nvol ved, the question being that if an investigating
of ficer conducts a search his evidence cannot be relied on

unless /it is corroborated. It is a novel proposition and he
has not 'been ableto cite any authority or principle in
support. ‘ofit. 1t all depends on the facts in each, case.

At any rate here we have the corroborative evidence of P. W
8, who signed the search document and also the entries
thenselves in the account books and their tallying with the

slips.
It was urged on behalf of the defence counsel that these
slips could not be taken into consideration at all because

they are not evidence. W are unableto appreciate why they
are not evidence.  These are part of the things discovered
during search and
756
if the entries thereinare carried into the account books
there is no reason why these things could not be | ooked at.
The |earned counsel has taken us through the judgnments of
the Chief Presidency Magistrate and the Hi gh Court. W are
in agreement with the conclusions arrived at by the Hi gh
Court. W have ourselves gone intothe evidence as the Hi gh
Court had reversed the order of "acquittal and in one or two
pl aces made m nor ni stakes.
M. Chagla, while arguing on behalf of the partners, said
that there was evidence that one, partner was not in
Calcutta on the 24th or 25th October, 1958,as he was .in
Japan. But even if we take this fact into consideration
which fact was not brought to the notice of the  Chief
Presidency WMagistrate or the High Court, it does not help
him at all. Entries were made in the account books and it
was the firnm s nmoney which was spent and he being an active
partner is clearly liable under s. 23C(1) of the Act which
reads :
"23C(1) | f the per son conmtting a
contravention is a conpany, every person’ who,
at the time the contravention was committed,
was i n-charge of, and, was responsible to, the
conpany for the conduct of the business of the

conpany as well as the company, shall  be
deened to be guilty of the contravention -and
shall be liable to be proceeded against and

puni shed accordingly;
Provided that nothing contained in this sub-
section shall render any such person liable to
puni shrent i f he proves t hat the
contravention took place wi thout his know edge
or that he exercised all due diligence to pre-
vent such contravention."
This sub-section deens the appellant G rdhari Lal Cupta
guilty. The question is : Has he proved that t he
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contravention took place wthout his know edge and he
exerci sed due diligence to prevent such contravention ? \Wat
he said in his statenent under s. 342, C-P.C., was that he
al one | ooks after the affairs of the firm There is also no
evidence to show that the contravention took place without
hi s know edge or that he exercised due diligence to prevent
such contravention. The entries were there in his account
books and the only thing that, he had to say about these
entries in his account books is that they pertain to the
routine work of the firm Under the circunstances we are
unabl e to exonerate himof the charge.
As far as the other partner, Purammall Jain, is concerned
he stated that he does not |ook after the affairs of the
firmand further
757

that he stays all along at Sriganganagar in Rajasthan and
does not stay in Calcutta. The prosecution has not |led any
reliable evidence to prove that he took any active part in
the conduct ~of the business of the firm In t hese
circunstances we are inclined to give himthe benefit of
doubt and acquit him
In the result the appeal of Purannmall Jain is allowed and he
is acquitted of the charge. M bail bond shall stand
cancel | ed. The appeals of Grdhari Lal and Bhagwandeo
Tewari are di sm ssed.
[After the above judgnent was delivered Review Petition No.
37 of 1970 was filed. The judgnment of the Court thereon was
delivered on February 18, 1971 by]
Sikri, CJ. W disposed of Crimnal Appeals Nos. 211 and 212
of 1959 by our judgnent dated August 18, 1970, whereby the
appeal s of G rdharilal Gupta, and Bhagwandeo Tewari. agai nst.
their convictions were dismssed. Grdharilal Gupta put in
this review petition stating that the counsel had onitted to
bring to our notice the provisions of 's. 23C(2) of the
Foreign Exchange Regul ation Act, 1947-hereinafter referred
to as the Act-which has a vital bearing on the case. The
judgrment in Crimnal Appeal No. 211 of 1959 has, therefore,
been re-opened. W nmay nention that Bhagwandeo Tiwari has
not filed a review petition against his conviction, ‘upheld
by this Court.
M. Daphtary contends that on the facts, as found by us, the
appel lant, G rdhari Lal Gupta, does not come wthin the
purview of s. 23C(1) or s. 23C(2) of the Act. Secti ons
23C(1) and 23C(2) read as follows

"23C. (1) If the person comm tting a

contravention is a conpany, every person who,

at the tine the contravention was ~committed,

was i n-charge of, and was responsible to, the

conpany for the conduct of the business of the

conpany as well as the conpany, shall be
deenmed to be guilty of the contravention and
shall be liable to be proceeded against and

puni shed accordingly :

Provi ded that nothing contained in this
subsection shall render any such person |iable
to puni shnent if he proves t hat t he
contravention t ook pl ace, wi t hout hi s

know edge or that he exercised

al | due
diligence to prevent such contravention
23C. (2) Notwi thstandi ng anything contained in
sub-section (1), where a contraventi on under
this Act has been conmmtted by a conmpany and
it is proved that the contravention has taken
pl ace with the consent or connivance of, or is
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attributable to any neglect on the

758

part of, any director, nmanager, secretary or
other officer of the conpany, such director,
manager, secretary or other officer shall also
be deened to be guilty of that offence and

shall be liable to be proceeded against and
puni shed accordingly.

Expl anati on. - For t he pur poses of this
section, -

(a) " conpany" means any body corporate and

includes a firm or other association of

i ndi vi dual s; and

(b) "director", inrelation to a firm neans

a partner-in the firm
M. Daphtary contends that there is no evidence to show that
the appellant wasin charge of the conduct of the business
of the firmat the relevant tinme and therefore, s. 23C(1)
does not ‘apply. He further says that as the appellant was
abroad, the contravention took place wi thout his know edge.
We nmay nention, however, that the defence that he was abroad
at the relevant tinme was not taken in the courts bel ow. At
the time of the |ast hearing |earned counsel produced the
passport of the appellant before us fromwhich it appears
that he was abroad at that time and cane back a few days
after the all eged contravention.
M. Daphtary further contends that s. 23C(2.) al so does not
apply because there'is no evidence that the contravention
took place with the consent or - connivance of, or was
attributable to any neglect on the part of, the appellant.
He referred to us a nunber of authorities of the Hgh Courts
in India which have interpreted simlar provisions and we
shall refer to themlater
It seems to us quite clear that s. 23C(1) is a highly ' pena
section as it nmakes a person who was in-charge and
responsi ble to the conpany for the conduct of its business
vicariously liable, for an offence conmtted by the conpany.
Therefore, in accordance with well-settled principles this
section shoul d be construed strictly.
What then does the expression "a person -in-charge and
responsi ble for the conduct of the affairs of ~a conpany
mean” ? It will be noticed that the word *conpany” includes
a firmor other association and the sane test nust apply to
a director in-charge and a partner of a firmin-charge of" a
business. It seems to us that in the context a person  'in-
charge’ nust nean that the person should be in over al
control of the day to day business of the conpany or firm
This inference follows fromthe wording of s.  23C(2). It
nmentions director, who may be a party to the policy  being
followed by a conpany and yet not be in-charge of the
busi ness of the conpany. Further it nentions manager, who
75 9
usually is in charge of the business but not in over-all-

char ge. Simlarly the other officers may be in charge  of
only sone part of business.
In State v. S. P. Bhadani(1l), Kanhaiya Singh, J., in

construing a simlar provision of the Enployees Provident
Fund Act (1952). Section 14A-held that the first sub-
section would be confined only to officers in the imediate
charge of the managenent of the conmpany. Later he observed
that "it is, therefore, manifest that all the officers of
the conmpany not in direct charge of the managenent of the
business are immune fromthe liability for the offence,
unl ess they have contributed to its comm ssion by consent,
conni vance or neglect."
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In R K Khandelwal v. State (2 D. S. WMathur, J., in
construing s. 27 of the Drugs Act, 1940, a provision simlar
to the one we are concerned with, observed
"There can in directors who nerely lay down
the policy and are not concerned with the day
to day working of the Conpany. Consequent |y,
the nere fact that the accused person is a
partner or director of the Conpany, shall not
make himcrimnally liable for the offences
conmitted by the Conmpany unless the other
ingredients are established which make him
crimnally liable.™
In The Public Prosecutor v. R Karuppian(3), Sonmasundaram
J., while dealing with a case arising under the Prevention
of Food Adulteration Act, 1954 (s. 17(1)) observed that the
Secretary of the Co-operative MIk Society, on the facts of
the case, could not be held to be a person in charge of the
Society. On the facts of that case the business of selling
m |k was done by the clerk of the Society and the Secretary
was only an honorary Secretary and was not coming to. the
Soci ety daily.
The only evidence |l ed by the prosecution on this part of the
case was of one Sohan Lal Gupta who is a broker. He stated
in exam nation-in-chi ef
"Who 'exactly the proprietors of the said firm
are, |/ cannot say. But | can say this rmuch
t hat' whenever | had been therel was referred
to Grdharilal Gupta (accused  No. 2) and
Puranmal. Jain (accused No. 3) as the Maliks of

the firm | see-accused No.~ 2 @G rdharilal
Gupta in court (identified him. 1 know that
Bhagwandeo Tewari (accused No. 4) is the
Cashier of that firm | see himhere.in court
(identifies accused No. 4).

(1) AI.R [1959] Pat.9. (2) 11964] 62 A L.J. 625

(3) AIl.R [1958] Mad. 183.
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| know of another enployee of the firmthe manager, Jagdish

Prasad. | know anot her enployee of the firmthe accountant,

Shyam al . "

The appellant in "his statenent under S. 342, Cr.P.C stated
t hus

"You ask nme, Sir, if | have to say anything about the
evidence led in this case to the effect that | happen, to be
a partner of accused No. 1 firm To that, Sir, ny answer is
that | am " The evidence to that end is correct. | shall
only add that | alone |look after the affairs of _this firm"
M. Daphtary says that on this evidence it cannot be / held
that the appellant was in-charge of the conduct ~of the
busi ness. W are unable to agree with himon this point.
The appel |l ant has hinself stated that he al one, |ooked after
the affairs of the firm This neans that the is in ' charge
of the business of the firmwithin the neaning of the
section though there may be a Manager working under him

The question then arises whether the appellant was in charge
of the conduct of the business of the firmat the time the
contravention was conmitted. He was not physically present,
in Calcutta at the tinme of the comni ssion of the offence and
the prosecution evidence shows that one Jagdi sh Prasad. was
the manager of the firm It is true that the onus of
proving that the appellant was in charge of the conduct of
the business of the conpany at the time the contravention
took place lies on the Prosecution, but when a partner in
charge of a business proceeds abroad it does not nmean that
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he <ceases to be charge, unless there is evidence that he
gave up charge in favour of another person’ Therefore, we
must hold that the appellant was in charge of the business
of the firmw thin the neaning of sec. 23C(1).

But whil e inmposing sentence a Court m ght take notice of the
fact that a person is being vicariously punished for an
offence and if he shows that it is possible that the
contravention of the Act took place w thout his know edge or
negl ect a sentence of inprisonnent nay not be inposed. In
this case he was abroad at the tine of contravention and it
is possible that the contravention took place wthout his

know edge or because of |ack of diligence. It seenms to us
that on the facts of this case a sentence of fine of Rs.
2,000/- will nmeet the ends of justice.

The | earned counsel for the respondent State urges that this
is not a case fit for review because it is only a case of
m st aken judgnent. But we are unable to agree wth this
subm ssi on
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because ‘at-the tine of the argunments our attention was not
drawn., specifically to sub-s. 23C(2) and the |light it
throws on the interpretation of sub-s. (1).

In the result the review petition is partly allowed and the
judgrment of this Court in Crimnal Appeal No. 211 of 1969
nodified to the extent that the sentence  of six nonths’
ri gorous. inprisonnent inposed on Grdharilal is set aside.
The sentence-, of fine of Rs. 2,000/- shall, however, stand.
G C Ordered accordingly.
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