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ACT:

State Enployment-Arbitrary inposition of ban ' against such
enpl oyenent-1f viol ates fundanental right-Constitution of
India, Art. 16(1).

HEADNOTE

Arbitrary inposition of a ban against a person’s entry ino
Government service anobunts to an infringenent of his right to equality o
f opportunity guaranteed by Art. 16(1)of the

Constitution.

That Article guarantees not nerely the right to make an
application for State enpl oynent but also a consideration on
merits of that application when made.

Consequently, in the instant case where such. a ban was in
fact inposed on. the petitioner but, the affidavit filed in
answer to this petition on behalf of the authority inposing
the ban failed to indicate its nature and nerely reiterated
that the petitioner had not been deprived of his  right to
apply and no opportunity had been given to the petitioner of
showi ng cause against the inposition of the  ban  which
evidently prevented his applicaton being considered on the
nmerits.

Held, that there was a clear infringement of the petiners
fundanental right under Art. 16(1) of the constitution. The
necessity for exact, concise and clear statenents in

af fidavits nmust be enphasi sed.

JUDGVENT:

ORI G NAL JURI SDICTION : Petition No. 107 of 1957.

Petition wunder Art. 32 of the Constitution of India for
enforcenent of Fundanental. Rights.

D. D. Chaula, for the petitioner

C K. Daphtary, Solicitor-General of India, H J. Unrigar
and T.M Sen, for the respondents.
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1961. August 23. The Judgrment of the Court was delivered by
SINHA C. J.-Th-is petition under Art. 32 of the Constitution
prays for a wit of mandanus or any other appropriate wit
or direction to the
188
respondents to renove: the- ban. against the petitioner
against his entry into governnent service. The respondents
to the petition are
1. The Chairman, Central Tractor Organisation,
M nistry of Food and Agriculture, Governnent
of -1 ndi a, New Del hi .
2. The Secretary, M nistry of Food and
Agricul ture, New Del hi.
3.The Secretary, Mnistry of Home Affairs,
CGovernment of India, New Del hi.

The petition is founded on the followi ng allegations. The
petitioner is a -trained nachineman. In 1948, he was
enpl oyed as a machi neman in the Central Tract or
Or gani sation. He ~continued .in  government service and
rendered '‘a good account of hinself in that service until, by
a notice dated Septenber 16, 1954, his services were
term nat ed. The office order No. 375 terminating his

services is at Annexure "A to the petition and is in these
terns
" Shri K. C. Nayar s/o Dr. Tar a Chand
Desi gnati on M Man is informed that his
services are no longer required in this
Or gani sati on. H s services w |l accordingly
stand  terminated with inmrediate effect from
the date on whichthis notice'is served on
him In lieu of the notice for one nonth due
to him under rule 5 of ~the Central Civi
Service (Tenporary Service) Rules, Shri K C
Nayar will be givenpay and allowances, for
that period. The paynent of allowances wll,
however, be subject to the conditions under
whi ch such al.| onances are ot herw se
admi ssible. ™
The petitioner appeal ed against. the said order of
term nation of his services, but his, appeal was rejected.
on Decenber 6, 1954 (Annexure ’'B). Ther eaft er, the
petitioner applied for and obtained p, certificate-in the
following terns (Annexure
189
"Certified that Shri Krishan  Chancier ~Nayar
served in this organisation as a Machi neman
in the scale of Rs. 125-6-185 with effect from
13-5-1948 to 21-9-1954. His services were
termnated under Rule 5 of the Central = G vi
Services (Tenporary Service) Rules, 1949,/"
After receiving the certificate aforesaid, the petitioner
made several applications for appointnent under the
CGover nrrent , but wthout any results. Later on "t he
petitioner learnt to his dismay that the respondents had
placed a ban on the petitioner being ever taken into
government service". The alleged ban is contained in the
foll owi ng menor andum (Annexure 'D);
"Wth reference to his representations dated
Septenber 9, 1955 and Septenber 21, 1955, the
undersigned is directed to inform Shri K C
hi neman t hat Government of India
regret their inability tolift the ban on his
enpl oyment for the present.”
It is this ban which, the petitioner pl eads, has
discrimnated against him in the nmatter of governnent

Nayar ,

Ex- Mac
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enpl oyment. The petitioner noved the Circuit Bench of Del hi
of the Hi gh Court of Judicature for the State of Punjab

under Art. 226 of the Constitution, but his petition was
dism ssed ,in linmne by the Division Bench of that Court by
its order dated Septenber 12, 1956, and an application for
grant of the, necessary certificate for ,appealing to this
Court was al so dismssed by the Bench on April 26., 1957.
This Court was noved under Art. 32 of the' Constitution by a
petition dated August 20, 1957.

The answer to the petitionis contained in the affidavit
sworn to by one M. G P. Das, Acting Chairman, Centra

Tractor Organisation, Mnistry of Food & Agriculture,

Governnment of India, New Delhi. This docunent runs into 23
par agr aphs and whoever nay have been responsi ble for draw ng
up
190

the answer in the formof the affidavit on behalf of the
respondents af oresai d cannot be accused either of brevity or
of accuracy. It “is full of “repetitions, but, as wll
presently appear, does | not answer the nain contention
rai sed on behalf of the petitioner, based on Annexure |D,
guoted above. Besides containing the usual plea that the
petition was "entirely m sconceived and untenable in |aw'
the affidavit aforesaid on behalf of the respondents states
that the Central / Tractor Organisation is a tenporary
organi sation under the Mnistry of Agriculture, Governnent
of India ; that the petitioner was appointed as a purely
temporary hand ;  and that his services were liable to
term nation at any tine by giving himone nonth's notice or
one nonth’'s pay in lieuof th--notice and w thout  assigning
any reasons. The statenment is repeated nobre than once that
the petitioner’s services were duly term nated in accordance
with r. 5 of the Central Cvil Services (Tenporary Service)
Rul es, 1949. Referring to the petitioner’s nmain grievance,
contained in paragraphs 6 and 7, with particular reference
to the nenorandum contained in Annexure 'ID, referred to
above, the answer is in these terns
"Referring to paragraphs 6 & 7 of the petition
| do not adnit that the Respondents had put a
ban on the petitioner being taken into
Covernment service...... | say that t he,
petitioner was not deprived of his right to
apply for any service, and that the petitioner
had no right to appointnment. to a Governnent
Service But it is submitted that the peti-
tioner is entitled to apply for any.
government service and such application would
be considered on its nerits.”
Then again in paragraph 12, after referring to the tenporary
character of his service and its term nation. under the rule
aforesaid, the follow ng

191
"As regards the ban alleged by the petitioner
it is submitted that it was purely a
Departnental instruction for future guidance

which did or does not in any way prevent the
petitioner fromapplying for any post under
the Govt. and such application of the peti-
tioner wll be entertained on nerits and the
petitioner is not debarred fromapplying for
any post under the Governnent as he has
alleged in his petition. As the petitioner
was governed by Rule 5 of the Central Gvi

Services (Temporary Service) Rules, 1949, no
guestion of the issue of any show cause notice
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can arise. So far as the question of ban is
concerned it is further submitted that after
the petitioner had subnmitted his repre-
sentation to the Chairman, Central Trator
Organi sation, for reinstatenent it was’ duly
consi dered by the Governnent which took into
consideration all the circunstances and the
ant ecedents of the, petitioner and cane to the
finding that it would not be desirable to re-
instate him"
The careless and irresponsible way in which the affidavit
has been drawn up is further illustrated by the follow ng
statenment in paragraph 13 of the affidavit
"Referring to paragraph 11 of the petition it
is submtted that the petitioner is not
entitled to nove this Hon ble Court under
Article 32 of the Constitution after his
application for 'special |eave before this
Hon’ bl'e Court fromthe judgnent of the Punjab
Hi gh Court, Circuit Bench, was dism ssed on
the 26th of April, 1957, and the order passed
by this Hon ble Court disnmissing the said
speci al 1 eave petition on, the 26th of April
1957 is final between the parties and should
be treated as res judicata against the present
applications."
192
This is reiterated in paragraph 23, which runs as follows :
. LML5
"Referring to G ounds 10 and 11 of the said petition, | say
that there is no fundanmental right in the petitioner to nove
an application before this Hon' ble Court as he has sought to
do. The petitioner has already exhausted -all his ‘remedies
and this Hon'ble Court was also pleased to dismss his
application for special |eave and as such it is subnmitted
that the present applicationis wholly msconceived and
shoul d be dismissed with costs.™
It is clear that the avernents, quoted above, are  intended
to convey the idea that this Court dealt with an-application
for special |eave to appeal fromthe judgnment of the Punjab
H gh Court, Circuit Bench and dismissed the sane by its
order dated April 26, 1957. As a matter of fact, there was
no such special |eave application filed in this Court, and,
therefore, there is no foundation, in fact, for that
aver nent . What appears to have happened is that the  High
Court refused to grant the necessary certificate when it was
nmoved to certify that was a fit case for appeal to this
Court . It is manifest, therefore, that t he per son
responsi bl e for drawing up the affidavit was ei t her
negligent or ignorant. Such remi ssness cannot readily be
passed over. Those who are charged with the duty-and res-
ponsibility of drawing affidavits to be used in this | Court
have got to be circunspect and should not nake statenents
and reenphasi ze them when there is no basis, in fact, for
such statenents.

As already indicated, the affidavit, in answer to the
petitioner’'s case, is unnecessarily verbose. But it does
not suffer only fromthat infirmty ; it is also nisleading

And di si ngenuous. Though the petitioner had pointedly drawn
attention to the ,ban’ contained in Annexure ID, quoted
above, and that, indeed, was his main grievance agai nst the
193

respondents, the affidavit in answer to the petition, does
not nake any reference,to Annexure. "D and, ignoring
it,purports not to adnmt that the respondents had put a ban’
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on the petitioner being taken into Governnent service. The
answer of the respondents is, in effect, that the petitioner
has not ben deprived of his right to apply for a post wunder
the Governnent, though so long as the ban’ is there, any
application by the petitioner for enploynent wunder the
CGovernment is bound to be, ignored. |In spite of the denia

on behalf of the respondents that there was no ban agai nst
the petitioner’s enploynent under the Governnent, the fact
of the matter is that the petitioner is under a ban in the
matter of enploynment under the, CGovernment, and that so |ong
as the ban continues, he cannot be considered by any
Covernment departnent for any post for which he may make ai

application, and for which he may be found qualified. | f
the affidavit on behalf of the respondents had clearly
indicated the nature of the ban and the justification

therefore, the Court would have 'been in a better position
in deciding the question whether or not the petitioner had
any substantial grounds for  conplaining agai nst the

treatnent, neted out to, him A person whohas once been enployed

under the Governnent, and whose services have been
term nated byreason of his antecedents, way or rmay not
stand ';on an equal footing with other candi dates not-under
such a ban’ of course, the ban inposed by Goverment should
have a reasonabl e basis and nust have sone relation to his
suitability for enploynent or appointnent to an office. But
an arbitrary inposition of a ban agai nst the enploynent of a
certain person, under the Government would certainly anount
to denial of right of equal opportunity of enploynent,
guaranteed under Art. 16(1) of the Constitntion. In the
i nst ant case, the affidavit filed on behalf of the
respondents does not indicate the nature of the ‘ban, and
what ever nmay have

194

been the nature of the ban, there -does not appear to  have
been any proceedi ng taken against the petitioner giving him
the opportunity of show ng cause agai nst the action proposed
to be taken against him W are, therefore, not in a
position to say that the reason for the ban, whatever its
nature, had a just relation to the question of hi s
suitability for enploynent or appointnent under the
Gover nment .

It is clear, therefore, that the petitioner has been
deprived of his constitutional right of equality of
opportunity in matters of enploynent or appointnent to -any
office under the State, contained in Art. 16(1) of the
Constitution. So |long as the ban subsists., any application
made by the petitioner for enployment under the  State is
bound to be treated as wastepaper. The fundanental right
guaranteed by the Constitutionis not only to nmmke an
application for a post under the Governnment but the further
right to be considered on nerits for the post for which an
application has been made. O course, the right does not
extend to being actually appointed to the post for which an
application may have been nade. The "ban’ conpl ai ned  of
apparently is against his being considered on nerits. It is
a ban which deprives himof that guaranteed right. The
inference is clear that the petitioner has not been fairly
treated.

The application is, therefore, allowed and a direction
issued to the respondents to renove the ban against the
petitioner. The petitioner is entitled to his costs.
Petition all owed.
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