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ACT:

Jammu and Kashm r (G nemat ograph) Act, 1989 (1933 A . D.)
-Licence for exhibition of cinematograph filnms in a theatre-
Whet her it constitutes an interest attached to the prem ses
in which cinematograph is installed ?-~ Wen prem ses and
ci nemat ograph are ' owned by a partnership and the licence is
held by a partner  in his individual capacity, Wether the
partnership firm acquires any .interest in the |licence ?-
Whet her s.6F | ends support to such a view ?

HEADNOTE

The appellant, purporting to Act on behalf of a
partnership consisting of hinmself, ~ Todar Mal and / Krishan
Kurmar, applied for and obtai ned permi ssion in his individua
capacity to construct a cinena theatre on a plot of |and
which was taken on |ease jointly by all the three of them
after the application for the permission was rmade but before
the same was granted. They entered into a partnership al ong
with 11 others for carrying on the business of constructing
and running a cinema theatre and the deed of partnership
contained a clause that the plot of land as well as the
perm ssion obtained for constructing the theatre shall be
the property of the firm On conpletion of the construction
the appellant applied for, in his own nanme, and obtained in
his personal capacity, a licence to exhibit cinematograph
filnse at the Theatre. The partnership was re-constituted on
retirement of two partners and the new deed executed by the
remai ning partners also contained a clause that the firm
shall have the right to operate the licence. An application
for inclusion of the names of Todar Mal and Krishan Kumar in
the licence was rejected by an order of the Licensing
Authority who held that the appellant was the sole |icensee
and the said order becane final. Another application for
renewal of the licence in the nane of the Theatre on the
ground that the appellant had been expelled from the
partnership was also rejected by an order of the Licensing
Authority which was not challenged. Thereafter when, in a
suit instituted for a declaration that the |licence was the
property of the firm the trial court issued an injunction
restraining the appellant from interfering wth t he
possession and running of the Theatre by sone of the
partners of the firm the appellant wote to the Licensing
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Aut hority disclaimng responsibility for any acts of
conmi ssion or omission conmmitted by others in the prenises
of the Theatre. The Licensing Authority, acting on a report
fromthe police that film were being exhibited in the
Theatre by persons ot her than the |I|icensee, ordered
suspensi on of exhibition of films at the Theatre. A wit
petition challenging the validity of this order filed in the
nane of the Theatre was dism ssed by a Single Judge of the
High Court. In tho Letters Patent Appeal heard by a Division
Bench consisting of the Acting Chief Justice another Judge
of the H gh Court the Acting Chief Justice held that the
i mpugned order was void but the other Judge agreed with the
view of the Single Judge who had dismissed the petition
earlier. In view of

576

the divergence of opinion, the matter was referred to the
only other Judge available in the H gh Court, but he having
declined to hear the sane for good reason, the Division
Bench deci'ded  under sub-r. (3) of r. 23 of the Jammu and
Kashmr H gh Court Rules, 1975 that the view of the Senior
Judge should pre vail and accordingly the Letters Patent
Appeal was allowed in conformity with the view taken by the
Acting Chief Justice. This resulted in the anonalous
situation that as against the view concurrently taken by two
Judges of the High Court, the opinion of the Acting Chief
Justice which was really the minority view was allowed to
prevail .

The reasons given by the Acting Chief Justice for the
view he took were: « (i) that a l'icence under the provisions
of the Jammu and Kashmr (C nematograph) Act is granted for
prem ses permanently equi pped for cinenmatograph exhibition
in the nane of the owner/nanager of the cinematographs used
in the premses and hence, where the Iicensed prem ses
including the cinematograph used therein belongs to a
partnership and one of the partners obtains a licence in his
separate nane, the other partners-automatically acquire an
interest in the licence and that the privilege granted by
the licensing authority "nust necessarily followthe title
in such building and the cinematograph" and that the
provi sion contained in s. 6F lends support to this
conclusion; (ii) that the partnership firmhad a legal right
in the licence which entitled it to notice and hearing under
the Act before the licence was suspended; (iii) that
i nasmuch as the said procedure was not followed by the
Li censing Authority the inpugned order was void and in
violation of principles of natural justice —and (iv) that
except for the power of revocation of |icence enbodied in s.
6F and an inmplied power to suspend a |icence pending
proceedi ngs for revocation, the Licensing Authority had no
power to suspend the licence of the Theatre under any ot her
ci rcunst ances.

Al'l owi ng t he appeal
N

HELD: The provisions of the Act and the Rules
contenplate the grant of a licence to a person in respect of
a ‘place’ where ci nenat ographic apparatus have been
installed. Under the Rules and the terns and conditions of
the licence, the grantee thereof is the person answerable to
the Licensing Authority for breach of the obligations and
conditions. A licence granted under the Act is not anal ogous
toa licence in the realm of real property law. It is,
therefore, not possible to accept the view that the Iicence
is a grant for the premises and constitutes an interest
attached to the prenises. The provision contained in s. 6F
far from supporting such a view, goes to show that the
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hol der of a licence may be a person different fromthe owner
or partner of a cinenatograph. The object of that section is
to enmpower the Licensing Authority to revoke the licence in
the event of conmission of an offence under s: 6 or 6E not
nmerely by the licensee but also by any person who may be in
actual charge of the cinematograph. [588 H, 589 A-B, GH
590 A

2. (a) In proceedings to which the Licensing Authority
was a party, the Hi gh Court as well this Court had upheld
the order of the Licensing Authority hol ding the appell ant
to be the sole licensee and rejecting the case Put forward
577
on behalf of the firm The firmand its partners are bound
by the said decision. It is, therefore, unnecessary to dea
with the reasons stated by the Acting Chief Justice of the
H gh Court in support or his concussion that the |icence was
granted to the appellant in ‘his individual capacity as
representing the partnership. [588 D F]

(b) The ~appellant was the sole licence in respect of
the Theatre. By virtue of r. 88 (v) as well as cl. 11 of the
licence issued, there was~ a clear —prohibition against the
licensee from transferring, assigning, sub-letting or
otherwi se transferring the I'icence without the perm ssion of
the Licensing Authority and also against his allow ng any
other person to exhihit filns at the |icensed place without
obt ai ni ng such perm ssion. The firmof partners had no right
what ever to exhibit cinematograph filnms at the theatre
without a licence. It was the plain duty of the Licensing
Authority to ensure that exhibition of filnm was not
conducted in the Theatre by unautuorised persons and the
i mpugned order is obviously one passed by him in the
di scharge of the said function. The principles of natura
justice are not attracted to such a situation. The position
woul d have been different if it was a case of even tenporary
suspension of the licence wthout notice to the |icensee.
[590 D, F, 591 A 592 A CF]

(c) The Licensing Authority  had the power to nake tho
i mpugned order suspending the exhibition of filnms in the
Theatre by persons other than the |icensee. The power to
control the exhibition of cinematography by grant of licence
and the power to administer and enforce the provisions of
the Act and the rules included the inplied power to take al
steps necessary to ensure the due observance of the ternms of
the statute. the rules and the conditions of |icence. The
vi ew expressed in the inpugned judgnent of the H gh Court
that the Licensing Authority had no power to nmmke the
i mpugned order was based on the fallaci ous assunption that
what was done under the inpugned order was to suspend the
licence while, in fact, what was done was only to suspend
the exhibition of filns in the Theatre by persons other than
the |icensee.

[593 D F, B]

3. Although there are very serious doubts about the
correctness of the view taken by the Division Bench of the
Hi gh Court regarding the applicability of r. 23 (3) of the
Jammu and Kashmir H gh Court Rules, 1975 to the instant
case, it is not necessary to consider that question in view
of the conclusion arrived at on the nerits on the case. [586
F-g

JUDGVENT:
ClVIL APPELLATE JURISDICTION: Cvil Appeals No. 2611
and 2611- A of 1981.
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From t he Judgnent and order dated the 1st July, 1981 of
the H gh Court of Jammu and Kashmir in L.P.A No. 1 of 1981
and C. M P. No. 454 of 1981

A. K Sen and G L. Sanghi, Vineet Kumar and Devi nder
Gupta for the Appellant.
578

D.D. Thakur, S.N. Kacker and R P. Bhatt, for respondent
in 2611/ 81.

Soli. J. Sorabjee, K K Venugopal and R P. Bhatt, for
respondent in 2611-A/ 81.

E. C Agarwala, S. P. Gupta, R Satish, V.K Pandita
and R P. Sethi for respondent in 2611-2611-A

L. N Sinha, Attn. Genl. Altaf Ahnmad and Irfan Ahnad
for respondent no. 2.

S. Ghosh and A. K Nag for the intervener

The Judgnent of the Court was delivered by

BALAKRI SHNA ERADI, J. Wien the hearing of these appeals
was concluded on November 11, 1982, after elaborate
argunent s ‘had been addressed by | earned counsel appearing on
both sides,~ we announced our decision allow ng the appea
(C. A No 2611 of 1981) by passing the follow ng order

"The appeal is allowed.

The Judgnment” and order of the Division Bench
of the H gh Court presided over by |earned Acting
Chi ef Justice/ is 'set aside and one by |earned
Single Judge, Dr. A S. Anand, is restored and
consequently the Wit Petition No. 436 of 1980
filed by Respondents in the H gh Court of Jamu
and Kashmir stands dism ssed. No order as to costs
of hearing in this Court.

The | egal consequence of this order wll take
effect from Novenber 16, 1982. ALL interimorders
passed by this Court shall stand vacated fromthe
m dni ght between 15th and 16t h" Novenber, 1982.

Reasons will follow"

We now proceed to state in this judgnment the reasons in
support of our aforesaid concl usion
579

In July, 1966, the appellant Ved Gupta decided to
enmbark upon a venture to construct. and operate ~an air-
conditioned Cnema in a plot of |and which he proposed to
take on lease in Gandhi Nagar, Jammu, in Collaboration wth
two osher persons, nanely, Todar WMl and Kishan ~Kunar
Accordingly, on July 22, 1966, Ved Gupta purporting to act
on behal f of a partnership consisting of hinself and the two
persons aforementioned (as a matter of fact, no partnership
had been constituted at all by that date), applied to the
District Magistrate, Jamu, under section 3 of the Jammu and
Kashm r (C nematograph) Act, 1989 (1933 A.D.) (herein-after
referred to as the Act) for permi ssion to construct a nodern
Cnenma Hall at the proposed site, a detailed description of
which was furnished in the plan annexed to the application
Shri Ved G@upta was informed by the District Magistrate,
Jammu by his Meno (Annexure-B) that the Governnent had
approved the construction of a Cinema Hall at the proposed
site and had granted the requisite permssion in his favour
as per letter dated September 11, 1967, issued by the
Secretary to Governnent, General Departnent. From Annexure-
B, it would appear that the pernission so granted was in
favour of Ved Ved Gupta in his individual capacity and not
as the representative of any firm |In the neantine, by a
deed dated Decenber 7, 1966, which was registered on
Decenmber 24, 1966, the plot in question was taken on | ease
jointly by Ved Gupta, Todar Mal and Krishan Kumar for a
period of 40 years on the terms and conditions set out
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therein. Thereafter, wunder a deed dated July 15, 1969, the
aforesaid three persons entered into a partnership along
with 11 others under the name and style "Metro Theatres" for
carrying on the business of constructing and running a
nodern air-conditioned Cinema in the site covered by the
perm ssion granted by the Government. Clause 15 of the said
deed provided that the site for construction of a C nemm
whi ch had been obtai ned on | ease by Ved Gupta, Todar Mal and
Krishan Kumar in their own nanmes shall not be their persona

property, but shall be the property of the partnership, and
that the perm ssion which Ved Gupta had obtained fromthe
CGovernment for construction of the Theatre in the said plot
shall be treated as the property of the partnership. By a
subsequent agreenent executed by the 14 partners on February
22, 1969, the nane of the C nema business was changed from
"Metro Theatre' to ' Apsara Theatre."

The construction of the G nena Theatre appears to have
been, completed by the middle of June 1969. On June 17,
1969, Ved Gupta submitted an application to the District
Magi strat'e,Jammu, reporting that the construction of the
theatre and the installation of the cinem
580
tograph machinery and equipnent had all been conpleted
pursuant to the perm ssion granted by the CGovernment and
requesting that the requisite licence for running the C nema
Theatre may be issued to him under the Act and the Rul es.
Annexure-Cis a copy of the said application and it shows
that it was filed by Ved GQupta in his personal capacity
wi t hout any nention whatever therein of the partnership. On
July 22, 1969, a licence was issued by the District
Magi strate to Ved Gupta under Section 3 of the Act to give
public exhibition of cinematograph filnms at the Apsara
Theatre situated at Gandhi Nagar, Jammu.

Annexure-Dis a copy of the saidlicence andit is
expressly stated therein that the said |icence has been
granted to Shri Ved Gupta and that it shall remain in force
until March 31, 1970, provided that Shri Ved Gupta or any
person to whom with the consent of the licensing authority,
the licence is transferred, continues to own or nanage the
ci nemat ogr aphs used ill the said Apsara Theatre. A Schedul e
of conditions inposing various duties and obligations on the
licensee is also appended to the said |icence:

On March 31, 1970, two partners-Todar Mal and Sham
Kumar- retired fromthe partnership. Consequent thereon, the
firmwas reconstituted and a new partnership deed was
executed by the remaining partners on April 11, 1970, C ause
18 of the said document contained the follow ng recital:

"The licence for running the C nema, by which

Apsara Theatre is being run stands in the nane of

Shri Ved Qupta s/o Shakur Dass, the 9th party. The

right to operate the Cinema licence shall be-the

property of this partnership and changes in the
constitution shall nake no difference in this
respect."”

Soon thereafter, on Decenber 3, 1975, Todar Mall who
had retired fromthe firmand Krishan Kumar who continued to
be a partner jointly issued a notice to the District
Magi strate, Jammu, clainmng that their names should al so be
included in the licence issued to Ved Gupta in respect of
the Apsara Theatre. Subsequently, on January 26, 1976,
Krishan Kumar addressed a communication to the District
Magi strate stating that he had not actually signed the
notice sent on Decenber 3, 1975, that Todar Ml had
unaut hori sedly purported to send the notice on his behalf
al so without his know edge or consent and the said notice
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may, therefore, be treated as fictitious. A copy

581

of the said letter was sent by Krishan Kumar to Ved CGupta
al so. Strangely, after the expiry of nearly tw vyears
thereafter, Krishan Kumar submitted an application to the
District Magistrate requesting that the names of hinself and
of Todar Mal should also be included as Ilicensees in the
licence for Apsara Theatre, issued to Ved Gupta. Notice of
the said application was issued by the District Magistrate
to Shri  Ved Gupta and the District Mgistrate conducted an
enquiry at which both sides were heard through their
advocates. After considering the argunents advanced before
hi m by the counsel appearing for the contending parties, the
District Magi strate passed a detailed order dated Decenber
29, 1977, rejecting the request of Todar Mal and Krishan
Kumar and declaring Shri Ved Gupta to be the sole |icensee
authorized to run-the Apsara Theatre. Thereupon, Todar Ma
preferred an appeal against the said order passed by the
District Magi strate. Krishan Kumar was inpl eaded as a second
respondent in that appeal. The Mnister of State for Revenue
and Law, Covernment of Janmu and Kashmir, heard counsel on
both sides and ultimtely dism ssed Todar Mal’'s appeal by a
detail ed order, of which Annexure-Gis a copy. Todar Mal did
not leave the matter there. He filed a wit petition in the
H gh Court of Jammu and Kashmir, challenging the legality
and validity of the orders passed by the District Magistrate
and the appellate authority, nanely, the State Governnent.
Kri shan Kumar was ' made a party-respondent in the said
petition. That wit petition was dismssed in I'imne by the
Hi gh Court by an order dated April 29, 1978. Thereafter,
Todar Mal came up to this Court, praying for the grant of
special leave to appeal (S.L.P. CGvil ~ No. 3490 of 1978)
against the said decision of the Hgh Court. This Court
rejected that Special Leave Petition by order dated November
13, 1978. Krishan Kumar was a party-respondent 'in the
Speci al Leave Petition al so.

On April 19, 1979. Krishan Kumar addressed a letter to
the District Magistrate, Jamu, requesting that the renewal
of the licence may be granted "in the nane of the "prenises
of Apsara Theatre" The District Mgistrate rejected the said
request by a detailed order dated April 21, 1979. (Annexure-
I) Before the said order was passed by the District
Magi strate, an el aborate hearing appears to have been given
by him to Krishan Kumar and Ved Gupta represented by their
Advocates. It is seen from Annexure-l that the contentions
advanced before the District Magistrate on behal f of Krishan
Kumar were that even though the licence had originally been
issued in the name of Ved CGupta, the right of operation of
the licence had becone the
582
property of the firm by virtue of clauses 13 and 18 of the
partnership deed and since Ved Gupta had been expelled from
the partnership and had thereby ceased to be connected with
the firm he did not have the possession of the prem ses and
he was not entitled to claima renewal of the licence. These
contentions were repelled by the District Magistrate who
held that the renewal of the |I|icence could not be made in
the name of any party other than the original |icensee,
nanely, Shri Ved Gupta, who had been declared to be the sole
licensee in respect of the Apsara Theatre by the proceedi ngs
of his predecessor dated Decenmber 29, 1977, which was
confirmed in appeal by the State Governnent and which had
acquired finality between the parties by reason of the
dismssal of the wit petition and the Special Leave
Petition by the Hi gh Court and Supreme Court, respectively.
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In March, 1980 the Ilicence for the Theatre was renewed by
the District Mgistrate in the nane of Ved Gupta.
On April 27, 1979, a suit was instituted agai nst Ved
@Qupta and seven others by seven of the partners including
Kri shan Kumar for a declaration that the G nema |icence

dated July 22, 1969, issued by the District Magistrate,
Jammu (8th defendant) for exhibition of cinenmatographs in
the building known as Apsara Theatre, Gandhi Nagar, Jammu,
is the property of the firm Apsara Theatre and for a
prohi bitory injunction restraining defendants 1 to 7,
nanely, Shri Ved Gupta and six of the partners who were
residing with himfrom interfering with the running of the
C nema by the plaintiffs and also for a prohibitory
i njunction against the District Magistrate (defendant 8)
restraining him frominterfering in any nanner wth the
exhibition by the plaintiffs of cinematographs in the
prem ses of Apsara Theatre. On the date of the institution
itself, the District Judge, Jammu, issued an order of
temporary injunction restraining defendants 1 to 7 from
interferingwith the possession and the running of the
Theatre Apsara by the plaintiffs. I'n being served with the
order of injunction, Ved Gupta wote to the District
Magi strate on Sept enber 24, 1980 that it had becone
i npossible for himto operate the Cinema |icence in view of
the tenporary injunction issued by the District Court and
since it is only the |icensee who is held responsible under
the Act and the Rules for due conpliance with all the terns
and conditions of . the licence and answerable to the
l'icensing authority for all conmissions and om ssions in the
C nema premi ses, he may be saved from any prosecution or
other action wunder law in the capacity of |icensee of the

Apsara Theatre in respect of any illegal acts or offences
commtted by others in the said prenises. On
583

Sept ember 26, 1980, the Superintendent of Police, 'Jammu
Cty, reported to District Magistrate that on verification
by the Sub-Inspector deputed for the purpose, it had been
found that the cinematographs were being conducted in the
Apsara Theatre by persons other than the |licensee and the
Police had challaned the |icensee under Section 6 of the
Act. The District Magistrate was requested by the said
letter that exhibition of cinematographs in the Theatre nmay
be suspended till the final decision was rendered by the
Court in favour of either of the parties. Acting on the
aforesaid material brought to his notice, the District
Magi strate passed the order (Annexure-J) dated Septenber 26,
1980, directing that exhibition of cinematographic filnms in
Apsara Theatre wll remain suspended until further orders.
The sol e question arising for deternmination in these appeal s
concerns the wvalidity of the said order passed by the
District Magistrate and hence, it will be convenient at this
stage to reproduce the full text of the order. It reads:
"Whereas it has been brought to ny notice by
Shri Ved Cupta, sole |licensee, Apsara Theatre that
the District and Sessions Judge, Jammu, has issued
a tenporary injunction against the exhibition of
films by himin the above-said Theatre;
And whereas the S.P. City by his letter No.
1/ Conf. dt. 16.9.80 has intimated that there was
exhibition of films on 25th Septenmber, 1980, in
Apsara Theatre by persons other than the |licensee;
And whereas wunder the provisions of the
C nemat ograph Act, read with rules, none other
than licensee is pernmitted to exhibit filns during
the currency of the licence w thout perm ssion of
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the licensing authority;
Now, therefore, |, A. Sahasrananman, District
Magi strate, Jammu, hereby order that exhibition of
films in Apsara Theatre will remain suspended til
further orders.
This order shall cone into force wth
i medi ate effect.”
On Septenbers 29, 1980, a wit petition-Wit Petition
No. 436 of 1980-was filed in the H gh Court of Jammu and
Kashmir by
584
Mg Apsara Theatre, seeking to quash the aforsaid order
passed by the District Magistrate as being illegal, ultra
vires and void. It was contended inter alia by the
petitioner that there had been a gross violation of the
principles of natural justice inasnuch as the petitioner-
firmand its partners had not- been given any notice or
afforded hearing before the inpugned order was passed.
Anot her ground put forward by the petitioner was that the

District Magistrate had no power to suspend the licence
under any- of the provisions of the Actor the Rules and that
the only power vested in the licensing authority was to

revoke the licence under Section 6.F of the Act and that too
only if the conditions precedent nmentioned in the said
Section were found/'to exist. The | earned Single Judge of the
Hi gh Court Dr. Anand, J), by a well-considered judgnent
rejected the contentions of the petitioners and dism ssed
the wit petition. Ms Apsara Theatre represented by Krishan
Kurmar preferred a Letters Patent Appeal- L.P.A No. | of 1981
agai nst the judgnent of the |earned Single Judge. That
appeal was heard by a Division 19 Bench consisting of Mifti
Baha- ud-din Farooqi, Acting Chief Justice and Mr, J. The
two | earned Judges conprising the Division Bench, however,
came to divergent conclusions. Mr, J. agreed with the view
expressed by the learned Single Judge that the District
Magi strate had acted strictly in accordance with law in
passing the inpugned order and that the wit petition was
devoid of nerit. But, the Acting Chief Justice was of the
vi ew that where the licensed. prenises including the
ci nemat ographs used therein belonged to a partnership and
one of the partners had obtained a licence in his separate
nane, the other partners automatically acquired an interest
inthe Ilicence. It was further held by The Acting  Chief
Justice that the effect of the licence was that "it renders
privilege the building of the cinenmatographs used therein
and the privilege nmust necessarily follow the title in such
buil ding and the cinematograph.” on this reasoning, it was
held by himthat the plaintiff-firmhad a legal right in the
licence which entitled it to notice and hearing under the
Act before the licence was suspended, and inasmuch as the
said procedure has not been followed by the  District
Magi strate, the inpugned order was void and in violation of
the principles of natural justice. The | earned Acting Chief
Justice has further expressed the view that except only the
power of revocation, enbodied in Section 6-F of the Act and
an inplied power to suspend a licence pending the proceed-
ings for such revocation, the District Magistrate had no
jurisdiction or power to suspend the licence of the Theatre
under any other circunmstances. Hence quite apart fromthe
guestion of natural
585
justice, the inpugned order was also held by the Acting
Chi ef Justice to be one passed without jurisdiction on this
ground al so.

In view of the difference of opinion between the two
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| earned Judges, the Letters Patent Appeal was referred to
Kotwal, J. under Rule 23 (2) of the Jammu and Kashnir Hi gh
Court Rules, 1975. It may be nentioned at this stage that at
that tinme, the Hi gh Court was functioning with a srength of
only four Judges, and excluding the | earned Single Judge who
heard the wit petition and the two menbers of the Division
Bench the Acting Chief Justice and Justice who conprised the
Division Bench which heard the Letters Patent Appeal
Kotwal, J. was the only other Judge available in the High
Court. Unfortunately, Kotwal, J expressed his inability to
hear the Appeal on the ground that at one stage, he had
appeared as an Advocate for Ms Apsara Theatres in the
course of the wearlier litigations between the parties
concerning substantially the same matter. Consequently, it
becanme i npossible for the Letters Patent Appeal being heard
by a third Judge designated by the Chief Justice, as
contenplated by Rule 23 (2). The matter was, therefore,
pl aced before the D vision Bench consisting of the Acting
Chi ef Justice  and Justice Mr as. MP. No. 454 of 1981 for
consi deration of ~the question as to what rule of procedure
was applicable. The |earned Judges took the view that Rule
23 of the Janmu and Kashmir High Court Rules, 1975, squarely
covered the situation that had arisen before them Rule 23
isin the follow ng terns:

"23 (1) /In the event of a difference of
opi nion anobng the judges conposing any bench of
the court, the decision shall be in -accordance
with the opinion of the najority of the Judges.

(2) If the judges conmposing the bench are
equal |y di vided on any point, they shall state the
poi nt upon which they differ and the case shal
then be heard upon that point by one or nore of
the ot her Judges designated for the purpose by the
Chi ef Justice and such point shall be decided
according to the opinion of the majority (if any)
of the judges who have heard the case (including
those who first heard it).

(3) If thereis no such mjority, then the
decision shall be in accordance with the decision
of the senior Judge except in_ the case of an
appeal from a decree where such decree shall be
confirmed"

586

In the opinion of the Division Bench, the present case was
governed by sub-rule (3) of Rule 23, and, consequently, the
decision in the case had to be in accordance wth the
opi nion of the senior Judge. Accordingly the Division Bench
passed orders in CMP. No. 454 of 1981 that the Letters
Pat ent Appeal will stand allowed in conformty with the view
taken by the Acting Chief Justice in his judgnment. This has
resulted in the highly anonalous situation that as agai nst
the view concurrently taken by the two Judges of the High
Court, viz. Anand, J. and Mr, J. the opinion of the Acting
Chief Justice which was really the mnority view has been
allowed to prevail on the basis of the reasoning that the
case was governed by sub-rule (3) of Rule 23.

Aggrieved by the decision of the H gh Court, Ved Gupta
has filed these appeals after obtaining special |eave from
this Court. GCvil Appeal No. 2611 of 1981 is directed
agai nst the judgnent of the |learned Acting Chief Justice
whi ch has been treated as the final judgnent in the Letters
Pat ent Appeal and Cvil Appeal No. 2611-A of 1981 has been
preferred against the order passed by the D vision Bench
C.MP. No. 454 of 1981

The sole question raised in CMP. No. 454 of 1981
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relates to the legality and correctness of the procedure
adopted by the High Court in allowing the Letter Patent
Appeal in the manner indicated above.

Al though we entertain very serious doubts about the
correctness of the view taken by the Division Bench of the
H gh Court regarding the applicability of Rule 23 (3) to the
instant case, we do not feel called upon to exanine the said
guestion in depth or to pronounce wupon it in this case in
vi ew of the conclusion arrived at by us on the nerits of the
case that the conclusions recorded by the Acting Chief
Justice on the points that arose for decision in the Letters
Pat ent Appeal cannot be | egally sustained and that there was
no justification for interference by the Division Bench with
the judgnent of the |earned Single Judge, dismssing the
wit petition.

In the, judgnent of ~the |learned Acting Chief Justice,
he has opened the discussion of-the nerits of the case by an
el aborate consideration of the question as to whether the
licence in respect of the Apsara Theatre had been granted to
Shri Ved ‘Gupta in his individual capacity or as representing

the partnership. In naking this approach to the case, the
| earned Acting Chief Justice has
587

wongly lost sight of certain crucial facts which clinch the
issue. Admittedly, the licence in respect of the Apsara
Theatre was granted by the District Magistrate in the sole
name of Ved Gupta and in all the relevant colums of the
docunent of Ilicence, Ved Gupta has been 'shown as the
licensee and there'is no mentionat all of the firmor its
partners. An application filed by Shri Krishan Kumar for a
declaration that the licence was the property of the firm
and for inclusion of his name and that of Todar Mal in the
said licence as joint licensees, was rejected by the
District Magistrate by his order dated Decenmber 29, 1977. It
was expressly declared in the said order that Ved CGupta was

the sole licensee and that the nere fact that a partnership
had been entered into for running the cinema business did
not nean that the firm was the licensee. The Appea

preferred by Todar Mal against the order of the District
Magi strate was dismissed by the concerned Mnister of the
State CGovernment on April 26, 1978. Krishan Kumar had been
joined as a party respondent in that appeal. The |egality of
the aforesaid orders was chal | enged before the H gh Court of
Jammu and Kashmir in Wit Petition No. 74 of 1978 filed by
Todar Mal. The District Mgistrate and the State Governnent,
whose orders were sought to be quashed, were the nmain
respondents in this wit petition. That wit petition was
di sm ssed by the H gh Court on May 9, 1978, S.L.P. Cvil No.
3490 of 1978 filed by Todar Mal against the Hi gh Court’s
order dismssing his wit petition was rejected by this
Court on Novenber 13, 1978. Krishan Kunar was a party to the
wit petition in the H gh Court as well as to the Specia
Leave Petition in this Court: The declaration nade by the
District Magistrate that Ved Gupta was the sole |icensee and
that Krishan Kumar or the film could not be treated as
i censees of the Theatre had thus becone final

Subsequent to the dismissal of the Special Leave
Petition by this Court, Krishan Kumar nmade an application to
the District Mgistrate on April 19, 1979 for renewal of the
licence in the name of the firm Apsara Theatre. That
application was dism ssed by the District Mgistrate as per
his order dated April 21, 1979 that the G renewal could not
be made in the nane of any party other than the origina
licensee, so long as there had not been any transfer of the
licence by the original |I|icensee in favour of another with
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the sanction of the licensing authority. No steps were taken
by Krishan Kumar to challenge the said order passed by the
District Magistrate.

Fromthe facts set out above, it becomes manifest that
rightly or wongly, the licensing authority had granted the
licence in respect
588
of the Apsara Theatre to Ved CQupta treating himas the sole
i censee. The order of the licensing authority was confirned
on appeal by the State Governnent. The chal |l enge raised by
Todar Mal against the refusal by the District Magistrate to
include the nanes of hinmself and Krishan Kumar in the
licence was rejected by the High Court as well as by this
Court. The renewal of the licence was subsequently given to
Ved Gupta after rejecting the prayer of Krishan Kumar as
representative of the firm for the grant of the renewal in
the nanme of the firm Hence the factual situation was that
the licence granted by the District Magistrate in favour the
Apsara Theatre was in favour of Ved Gupta in his individua
capacity ‘and he alone was the |icensee. Such being the case,
we are, unable to appreciate why the |earned Acting Chief
Justice has devoted a considerable part of his judgnent to a
di scussion of the aforesaid question as to whether the
licence belonged to Ved  Gupta alone or whether it was the
property of the firm ~ In the view of the preceding factua
history of the case, there was no scope in law for
count enanci ng any contention bei ng advanced on behal f of the
firmthat Ved CGupta' had obtained the |licence and had been
hol ding the sane for  and on behalf of the partnership. In
proceedi ngs to which the |licensing authority was a party the
High Court as well as this Court had upheld its order
hol ding Ved CGupta to be the sole |licensee rejecting the case
put forward on behalf of the firmand the firm and its
partners are bound by the said decision. In this view, we
consider it wholly unnecessary to deal wth the reasons
stated by the | earned Acting Chief Justice in support of his
conclusion that the licence was granted to Ved GQupta in his
i ndi vidual capacity as representing the partnership. It is
sufficient to state that these reasons do not appeal to us
as correct or tenable.

We are also unable to accept as correct the view
expressed by the | earned Acting Chief Justice that under the
Act the licence is granted for prem ses permanently equi pped
for cinematograph exhibition in the nanme of the owner/
Manager of the C nenmatographs used in the preni ses and hence
it necessarily follows that where the licensed premses
including the cinematograph used therein belongs to a
partnershi p and one of the partners obtains a licence in his
separate nane, the other partners automatically acquire
interests in the licence and that the privil ege granted by
the licensing authority "must necessarily followthe title
in such building and the cinenatograph”. An exam nation of
the relevant provisions of the Act and the Rules 'shows
beyond doubt that they contenplate the grant of a |licence to
a person in respect of a "place" where cinematographic
appar at us have been
589
installed. Under the Rules and the terns and conditions of
the licence, the grantee thereof is the person answerable to
the licensing authority for breach of the obligations and
conditions and he is also punishable for contravention of
the provisions of the Act and the Rules. W are of the
opi nion that on a reading of the provisions contained in the
Act and the Rules and the explicit terms of the |Iicence
itself, it is inmpossible to sustain the view expressed in
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the judgnent wunder appeal that the licence is a grant for
the premises and constitutes an interest attached to the
prem ses. The analogy drawn by The Ilearned Acting Chief
Justice with licence in the realmof real property lawis a
meani ngl ess exercise for the |icence granted under the Act
is alnpbst in all respects a conpletely different concept. It
is, therefore, not possible to uphold the view expressed in
the i nmpugned judgnent that "the effect of the licence is
that it renders privil eged t he bui I di ng and t he
ci nemat ogr aph used therein" and that "the privilege mnust
necessarily follow the title in such building and the
ci nemat ograph”. Section 6-F has been relied on by the
| earned Acting Chief Justice as lending support to the
aforesaid view expressed by him That Sectionis in the
foll owi ng ternmns:
"6-F. Power to revoke |icence-VWere the
hol der of a licence or a person in charge of a
ci-nemat ogr aphy, or nmanagenent thereof or an owner
or partner thereof or an- enployee thereof, has
been convicted of an offence under Section 6 or
Section 6-E of this ~Act, or ‘under Section 15 of
the Jammu and Kashmir Entertainments Duty Act,

1959, the |Ilicence may be revoked by the licensing
authority.™
On a careful reading of this Section, it will be seen that

far from supporting the viewtaken by the |earned Acting
Chi ef Justice, this provision goes to showthat the hol der
of a licence may be a person different fromthe owner of the
ci nemat ograph or a partner of the cinematography. The object
and purpose of this Section obviously is to enpower the
licensing authority to revoke the licence in-the event of
the commi ssion of an offence under Section 6 or Section 6-E
of the Act, not nerely by the licensee but also by any
person who may be in actual charge of ‘a ci nematography or
managenment of the ci nematograph: In other words, a licence
isliable to be revoked not  nerely when the licensee is
convicted of an offence under Section 6 or Section 6-E of
the Act but also in the event of conviction of such offence
of any person bel onging to the class of persons other

590

than the 1licensee enunerated therein. The provisions of the
Section contain a clear indication that the holder of the
licence (licensee) nmay be a person different fromthe owner
or manager or partner of the cinenatograph

In the light of the foregoing discussion, we have no
hesitation to hold that the view expressed by the |earned
Singl e Judge that Ved Gupta was a sole licensee and that the
firmhad no interest in the licence was perfectly correct
and sound and the contrary view taken by the |earned Chief
Justice is erroneous.

The next ground stated in the inmpugned judgnent for
guashi ng the order passed by the District Magistrate i's that
the said order was violative of the principles of natural
justice in as nmuch as no notice or hearing had been given to
the partnership-firm before the order was passed. This
finding is based largely, if not wholly, on the prem se that
the firm of partners had derived a "right and interest in
the licence" and that "the revocation or suspension of the
licence has the potential of seriously affecting the
proprietary and business interests of the partnership". W
have already recorded our conclusion that Ved Gupta was the
sol e licensee in respect of the Theatre and that the firm of
partnership could not be regarded either as |licensees or
persons having an interest in the |icence. Hence, it becones
obvious that the basic prenise on which the |earned Acting
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Chi ef Justice has founded his reasoning cannot be accepted
as correct or sound. Wile the firmand the partners may
have a right to share in the profits of the business which
may be conducted in the Theatre on the strength of Iicence
issued to Ved Gupta, they have no right or interest in the
licence which was granted to Ved CGupta in his personal and

i ndi vidual capacity. |In this connection, it is relevant to
refer to Rule 88(v). That Rul e reads:
"88(v). The |licensee shall not, wthout the
perm ssion of the |Ilicensing authority, assign

sublet or otherwi se transfer the licence or the

licensed place or the cinematograph nor shall the

licensee, without permssion as aforesaid, allow

any other person during the period of currency of

the licence to exhibit the filns in the |licensed

pl ace.’:
Clause 11 of the licence issued to Ved Gupta (in FormA
prescribed under the Rules) ‘incorporates in identica
| anguage the provision aforementioned contained in Rule
88(v) as " one of the conditions subject to which the licence
was granted. There was, thus, a clear
591
prohi biti on agai nst t he i censee from transferring,
assigning, subletting or otherwise transferring the licence
without the permssion of the licensing authority and al so
against his allowing any other person  to exhibit filnms in
the licensed place w thout obtaining such pernission. Thus,
the right to conduct the exhibition  of the  cinematograph
films in the Theatre was vested- solely in Ved Gupta, Gupta,
the licensee. It is nowrelevant to recall that what has
happened in this case is that in a suit filed by Krishan
Kumar along wth 11 other partners, _an order of tenporary
i njunction was issued on Septenber 23, 1980, restraining Ved
Qupta frominterfering in any nmanner wi th the running of the
Theatre by the plaintiffs. The effect of the order was that
Ved Gupta had no |[|onger possession or control over the
Theatre prem ses or the cinenatograph apparatus installed
therein despite the fact that the was the |icensee
responsible to the authorities under the statute for the due
di scharge of the obligations contained in the Rules and in

t he condi tions appended to the l'icence. Quite
under standably, Ved Gupta, on receipt of the order of
temporary injunction, informed the District Magistrate by

his letter dated Septenber 24, 1980, that as a result of the
order of tenporary injunction, it had becone inpossible for
him for the time being, to operate the cinema licence with
effect from the date of the said letter and that he may be
absol ved from any liability for prosecution or any other
action in lawin the capacity of the licensee of the Theatre
inthe event of any illegal act or offence being commtted
by others in the Ci nema prenises. On Septenber 26, 1980, the
Superi ntendent of Police, Jammu, reported to the District
District Magistrate that cinema exhibition in Apsara Theatre
was bei ng conducted by some persons other than the |icensee,
and, hence the licensee had been challenged by him under
Section 6 of the Act. The District Magistrate was requested
by the said letter that orders nmay be passed suspending the
exhibition of films in the Cinema till the final decision of
the court is made in favour of either of the parties. It was
inthe context of these developnents that the District
Magi strate passed the inpugned order dated Septenber, 26,
1980. A nere reading of the District Magistrate's order is
sufficient to show that what was done thereudder was not to
suspend or revoke even tenporarily the licence granted in
respect of the Theatre. Wat was done by the District
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Magi strate was only to suspend the exhi bition of
ci nematograph filns in Apsara Theatre by persons who are not
licensees and who had no authority in law to conduct such
exhibition of films. There was no suspension of the licence
issued to Ved Gupta in respect of the Theatre. Hence, the
assunption made by the learned Acting Chief that this was a
case of tenporary sus-
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pension of the licence issued for the Theatre is manifestly
erroneous. The firmof partners had no right whatever to
exhi bit cinemat ograph filme in the Theatre wthout a
licence. If Ved CGupta, the licensee, bad been expelled from
the partnership, the proper course to be adopted by the firm
and its partners was to nove the authorities for the grant
of a licence and to run the Theatre only after obtaining
such licence. So long as they did not have a |licence-we have
al ready found that the licence had been granted to Ved CGupta
only in his individual and personal capacity and not as a
representative of the firmthe firmand the partners had no
| egal right whatever to operate the cinema. Any such
operation-by them would “have been in clear and gross
contravention of the |law enbodied if the rel evant provisions
of the Act and the Rules.” It was the plain duty of the
District Magistrate  as the statutory authority charged with
the enforcenent of the provisions of the Act to ensure that
exhibition of filnms was not conducted in the ’'Theatre by
unaut hori zed persons in violation of the law. The inpugned
order is obviously one passed by him.in the discharge of the
said function. No legal right or legitimte expectation of
the firm or its partners can be said to have been affected
by the said order passed by the District Mugistrate, for the
sinple reason that no person can be recognised as having a
right to contravene the provi sions of the ' statute
prohi biting exhibition of cinematograph filmnms in public by
any one ot her than the licensee or his authorised
representative. The principles of ~“natural justice  are not
attracted to such a situation and there was no obligation on
the part of the District Magistrate to give a notice or
hearing to the firm or its partners before he passed the
i mpugned order. The position would, of course, have been
different if it was a case of even temporary suspensi on of
the licence wthout notice to the |I|icensee However, as we
have explained, this is not a case of suspension of the
licence and the conplainant before the court is not the
licensee. The wit-petitioners before the ~H gh Court were
some of the partners of the firmwho wanted to run the
Theatre without a licence in contravention of the provisions
of the Act and the Rules The inpugned order passed by the
District Magistrate directing the suspension of cinena shows
in the Theatre cannot be said to have visited the wit-
petitioners with any adverse civil consequences. They had no
legal right whatever to conduct the cinema shows 'in the
Theatre without a licence in contravention of the law The

wit-petitioners could not also have any | egi timate
expectation that they will be allowed to run the Theatre
without a licence in violation of the law. In the absence

of any legal right or legitinate expectation being
593
available to the petitioners, there was no obligation on the
part of the District Mgistrate to afford them a hearing
bef ore passing the i npugned order. W are, therefore, unable
to uphold the view taken by the Hi gh Court that the inpugned
order was violative of principles of natural justice.

The only other reason stated by the High Court for
guashing the District Mugistrate’s order is that the
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District Magi strate had no power under the Act or the Rul es
to nake such an order. This conclusion is again based on the
fall aci ous assunption that what was done by the District
Magi strate under the inpugned order was to suspend the
licence. Proceeding on that premise, the Ilearned Acting
Chief Justice has said that under the provisions of the Act
the power to suspend a licence is conferred only by Section
6-F of the Act as one inplicit in the |larger power of
revocation and unless the conditions precedent nentioned in
the said Section are present, the licensing authority had no
jurisdiction to suspend the licence. As already observed by
us, the inpugned order is not one suspending the licence
issued in respect of the Theatre. Wat was done thereunder
is to suspend the exhibition cinematograph filns in the
Theatre by persons other than the |icensee. The power to
control the exhibition of cinematography by grant of licence
and the power to ~administer and enforce the provisions of
the Act~ and the Rules clearly include the power to take al
steps necessary to ensure the due observance of the terns of
the statute, the rules and the conditions of the licence as
ot herwi se - the —conpetent authority under the Act would have
to be a helpless spectator when cinematograph filns are
publicly exhibited by persons other than the |icensee. The
i mpugned order is one obviously passed by the District
Magi strate in the /exercise of his function of adm nistering
the provision of the Act and the Rules and the aforesaid
implied power to take all incidental” steps necessary for
effective enforcenent of the statute. We fail to see howit
can be said on the facts and circunstances of the case that
the District Magistrate had no-jurisdiction to. pass the
i mpugned order.

It this becones nanifest that all the grounds stated by
the Division Bench of the High Court for upsetting the
judgrment of the learned Single Judge, dismssing the wit
petition, are incorrect an ‘unsustainable in law Hence it
was that we passed the order dated Novermber 11, 1982,
allowing Cvil Appeal No. 2611 of (1981 and setting aside the
j udgrment of the Division Bench

Cvil Appeal No. 261 |[|-A of 1981, which “is directed
against the order passed in CMP. No. 454 of 19817 is
di sposed of as infructuous
594
in view of our having set aside the judgnent of the Division
Bench on the nerits.

We nake it clear that the inter se rights and clains of
Shri Ved CGupta on the one hand and the firmand its partners
on the other in respect of the Apsara Theatre are |eft open
to be decided in the civil suit that is said to be pending.
H L. C Appeal all owed.
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