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ACT:

I ncome-t ax- Pl ace of ‘accrual or receipt of Profits-Goods sold
by a trader in a Part B State to custoners in Part A or C
States Goods sent by Value Payable Post or by rail-Post
of fice, whether agent of seller or bailee of goods-Railway
recei pt sent to bankers to be delivered to customers agai nst
Paynment - Concessi onal. rate of taxation applicable to Part B
St ates-1ndi an Sal e of Goods Act, 1930 (3 O 1930), S. 25(1)-
I ndi an Contract Act, 1872 (9 of 1872), S. 148.

HEADNOTE

The respondents were manufacturers of perfunmery and  hair
oils at Ratlamin Madhya Bharat which at the relevant tine
was a Part B State. They sent out agents who canvassed

orders. The goods ordered were sent to the custoners from
Rat| am ei t her through the post office by Val ue Payable Post
or they were sent fromthere by rail and the railway

receipts in favour of self were sent through a bank with the
direction that they (railway receipts) were to be ~handed
over against paynment of the enclosed demand draft.’ ~The
price when received by the bank was sent-by neans of a
demand draft to the respondents at Ratlam who bad it~ cashed
and credited to their account at Bonbay. The respondents
were assessed to incone-tax, in respect of profits from such
sal es of goods to custoners in Part A and C States, for/ the
assessment year 1950-51, at the rate or rates applicable to
income, profits or gains arising or accruing in- Part A
States on the footing that the sales were effected in Part A
and C States and the paynents were also received there. The
respondents claimed that the prices realised constituted
receipts in Ratlam

51
402
and that therefore they. were liable to be assessed only at
the <concessional rates applicable to Part B States. The

Appel late Tribunal held that the price of goods sent by
Val ue Payable Post was received at Ratlam and that in
respect of the price received by bank drafts which had been
realised through the bank at Bonbay, the anmount nust be
treated as having been received in a Part A State. At the
i nstance of the Conmm ssioner of |nconme-tax and t he
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respondents, the Tribunal referred two questions to the High
Court: (1) Wether the bank drafts payable in Part A or C
States but received at Ratlamand encashed through the
assessee’ s bankers at Bonbay constituted receipts in Part A
State? (2) Wether the receipt of sale proceeds at Ratlam
(whi ch included the assessee’s profits) in respect of goods
sent by the assessee to custoners in Part A or C States by
V.P.P. ampunted to receipts of income, profits or gains at
Ratlam in a Part B State? The H gh Court having answered
both the questions in favour of the respondents, the Com
m ssioner of |Incone-tax preferred an appeal to the Supremne
Court :-

Hel d: (1) Wen a question referred to the Court is not
properly franed, it is open to the Court to refrane the
guestion which arises on a proper appreciation of the facts
of the Case.

Narain Swadeshi ~ Weaving Mdlls v. The Conmi ssioner of
Excess Profits Tax, [1955] 1 S.C. R 925, foll owed.

The proper question that arose on the facts of the present
case was held to be: " \Wether on the facts and
circunst ances of this case the paynment received froma buyer
by a banker in Part A or C States against delivery of
railway recei pts for goods sent by the seller is paynent in
these States or in Ratlamwhich was a Part B State."

(2) Where goods are sent by rail and the railway receipts
in, favour of self are sent to a banker to be delivered to
the buyer agai nst paynent of the price, the appropriation to
the contract is only conditional and the performance is
conpleted only when the moniesare paid and the railway
recei pts delivered.

Accordingly, where, as in the present case, the paynent.
was received by a banker froma buyer in a Part A or C State
agai nst delivery of a railway receipt-in favour of self for
goods sent by the respondents, the contract nust be taken to
have been per-. formed in Part A or C States and the income
arising out of these transactions nmust be held to have  been
received there.

(3) The principles governing the despatch of articles by
Val ue Payabl e Post system are: -

(i) that the post office is an agent of the seller for
the recovery of price against delivery of goods;

Mot hi  Rungaya Chetty V. The Secretary of State for |ndia,
(1904) 1.L.R 28 Mad. 213, approved.

(ii) that the seller retains control over the goods
right up to the tinme goods are delivered to the buyer
agai nst payrment and
403
the contract falls under s. 25(1) of the Indian Sale of
Goods Act, 1930;

Mrabita v. Inperial Otonon Bank, (1878) 3 Ex. D/ 164
and The Parchim [1918] A .C. 57, referred to.

(iii) that even if the post office were considered to be
a bailee of goods for transmssion to the buyer, the
contract would fall under s. 25 of the Indian Sale of CGoods

Act and the appropriation is conditional and wuntil the
condition is fulfilled the property in the goods does not
pass; and,

(iv) that it is the duty of the bailee to dispose of

the goods in accordance with the directions of the bailor
which in this case was to deliver the goods agai nst paynent.
Hence the bailee received the price at the place of delivery
of goods and did so on behal f of the bailor

Consequently, in the present case, in respect of goods sent
by Value Payable Post to a Part A or C State the price was
recei ved there and not at Ratlam
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Conmi ssi oner of Incone-tax v. Ogale G ass Works Ltd., [1955]
1 S.C R 185 and The Badi sche Anilin Und Soda Fabrik v. The
Basl e Chemical Wrks, [1898] A C 200, distinguished.

JUDGVENT:

ClVIL APPELLATE JURISDICTION :Civil Appeal No. 373 of
1957.
Appeal from the judgnment and decree dated Septenber 20,
1955, of the former Madhya Bharat High Court at Indore in
Cvil Msc. Case No. 40 of 1954.

C. K Daphtary, Solicitor-General of India, K. N
Raj agopal Sastri, R H Dhebar and D. Gupta, for the
appel | ant .

S. S. Shukla, for the respondent.

1959. May 20. - The Judgrment of the Court was delivered
by
KAPUR 'J.-This appeal on a certificate by the High Court s
brought  ‘agai nst ~the judgnent of the High Court of Madhya
Bharat in a Reference by the |Incone-tax Appellate Tribuna
under s. 66(1) of the Inconme-tax Act. The appellant is the
Conmi ssi oner of I ncone-tax and the respondents are a firm of
manuf acturers of perfunmery and hair oils at Ratlamin Madhya
Bharat and their goods are sold throughout India. At the
rel evant time Madhya Bharat was a Part B State and the sole
guestion for determ nation is where were the incone, profits
and gai ns,
404
received or were deened to be received and on that would
depend the rate at which the respondents would be liable to
be assessed because of the concessional rates applicable to
Part B States.

The facts lie in a short conpass. The respondents, a
registered firm were assessed for the assessment year 1950-
51, at the rate or rates applicable to income, profits and
gains arising or accruing in Part A States. The course of
their business was this: they sent out agents to various
parts of India. They canvassed orders and sonetinmes took
advance paynents in full or in part -and after deducting
their expenses, renitted the balance to the respondents  at
Rat| am t hrough Bank drafts etc. The goods ordered were sent
to the custonmers either by V. P. P. or by rail. I'n the
|atter case the Railway Receipts in favour of self were sent
through a Bank deliverabl e agai nst paynent of the Demand
Draft drawn wupon the buyers and sent wth the  Railway
Recei pts. This price when received by the Bank was sent by
the Bank by means of Bank Draft to the respondents at Ratl am
who sent them for being cashed and credited to their account
at Bonbay.

The Incone-tax Oficer held that the major quantity of
goods was supplied to the customers in what was Part A & C
States either by V. P. P. or by rail, the Railway Receipts
being in favour of the respondents and paynent was received
as stated above.

The assessees’ banker was the Bank of India Ltd., Bonbay,
and the sale proceeds were, according to the |I|ncone-tax
Oficer, minly realised through this Bank. He held that
the sales were effected in Part A& C States and the
payments were also received there. He therefore made the
assessment on an estimated profit of Rs. 1,60,340 on sales
of Rs. 5,09,424 without allow ng any rebate on account of
concessional rates applicable to Part B States. On appea
the Appellate Asstt. Conmi ssioner reduced the estinmated
profit by Rs. 20,000. The Incone-tax Appellate Tribunal on
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further appeal reduced the total income fromPart A & C
States to Rs. 2,85,376. It found that the income received
t hrough the Post Ofice, i.e., by V.P.P.
405
was Rs. 1,23,710 and that received in respect of goods sent
by rail and realized by the Bank drafts was Rs. 2,85, 376
making a total of Rs. 4,21,955. It also held that the
advances received with orders were inconme, profits and gains
received at Ratlam and not in Part A & C States and
simlarly the price of goods sent by V. P. P. was al so noney
received at Ratlam In regard to the price received by Bank
drafts it held that they were received at Ratlam but were
sent to the assessee’s banker in Bonbay for being cashed and
therefore they nmust be taken to have been received in a Part
A State. This ampbunt was Rs. 2,85,376. The Tribunal after
referring to the decision of the Bonmbay H gh Court in
Kirl oskar Bros. Ltd. v: The Comm ssioner of Income-tax(1)
said :-
" The facts, however, in this case are
entirely different. It appears from the
printed advice sent by the assessee to its
bankers i n every case that the bankers are to

hand over the goods agai nst ’'paynent

he
encl osed” demand draft’. /It is not a case
wher e t he assessee gi ves uncondi ti ona
di scharge on the recei pt of either a cheque or
a bank draft. W agree with ‘the Appellate
Assi stant Conmi ssioner that sale proceeds to
the extent of Rs. 2,85,6376 were received at
Bonbay. "
Both the assessees and the Commissioner applied for a
reference -to the H gh Court under s. 66(1) of the | ncone-
tax Act and follow ng two questions were referred : -
Q1 "Wiether the receipt of sale proceeds at
Rat | am (whi ch included the assessee’s profits)
in respect of goods sent by the assessee to
custonmers in Part Aor C States by V. P. P
amounted to receipts of incone, profits or
gains at Ratlamin Part B States?"
Q 2. " Wether the bank drafts payable .in
Part A or C States but received at Ratlam and
encashed through the assessee’s bankers at
Bonbay constituted receipts in Part A State ?"
The High Court answered both these questions in- favour of
the assessees but gave a certificate and the
(1) [21952] 21 1.T.R 82.
406
appeal is therefore brought by the Conmi ssioner of Incone-
t ax.
Apart fromthe sal es which were deened to have taken pl ace
in Ratlamitself the goods were, as stated above, supplied
to the customers in one of the follow ng two ways. The goods
were either sent fromRatlamthrough the post office by V.
P. P. or they were sent fromthere by rail and the Railway
Recei pts in favour of self were sent through a Bank with the
direction that the goods were to be handed over against
"payrment of the enclosed demand draft’.
We Shall first deal with that part in which the goods were
sent by post under the V. P. P. system The purpose of this
system is given in Rule 133 of the Post Ofices guide as
under: -
" The V. P. P. systemis designed to neet the
requi rements of persons who wish to pay for
articles sent to themat the time of the

of
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receipt of the articles or of the bill or
railway receipt relating to themand also to
neet the requirenents of the traders and
others who wi sh to recover through the agency
of the post office, the value of articles
supplied by them "
In the case of delivery of goods by V. P. P. it is im
material whether the buyer directs the goods to be sent by
V. P. P. or the seller does so on his own accord because the
goods handed over to the Post Ofice by the seller can only
be delivered to the buyer against payment and this paynent
is received for and on behalf of the seller. The buyer does

not pay till the goods are received by himand once he has
paid -the price it is the Post Ofice that is responsible
for paynment of the noney received by it to the seller. The

buyer has no |longer any responsibility in regard to it.
Therefore a paynment to the Post Office is paynment to the
seller ~and at the place where the goods are delivered and
paynment is nmade. Further before the goods are delivered to
the buyer the seller has under the V. P. P. Rules the power
to direct the Post Ofice to mke the delivery to the
addressee free or to deliver against a sum different from
that originally specified: This would negative the Post
O fice being an agent of the buyer. This shows that
407
what ever be the jural relationship between the seller and
the post office in respect of carriage of goods sent by the
seller under the V. P. P. systemit beconmes an agent of the
seller for the recovery of theprice and if it fails to
recover the price and delivers-the goods it is ‘liable in
danages to the seller: Mthi Rungaya Chetty v. The
Secretary of State for India (1).
Under the V. P. P. systemthe seller retains control over
the goods right up to the tine the goods are delivered to
the buyer against paynent of price and therefore the
contract would fall under s. 25 of the Indian Sale of Goods
Act whi ch provides: -
Section 25(1). " Wiere there is a contract
for the sale of specific goods or where goods
are subsequently appropriated to the contract,
the seller may, by the terns of the contract
or appropriation, reserve the right of
di sposal of the goods until certain conditions
are fulfilled. |In such case, notw thstanding
the delivery of the goods to a buyer, or'to a
carrier or other bailee for the purpose of
transm ssion to the buyer, the property in the

goods does not pass to the buyer wuntil.  the
condi tions i nposed by the sel l er are
fulfilled."

The principle then is this that if the seller when  sending
the articles which he intends to deliver under the contract
does so, with the direction that the articles are not to be

delivered to the purchaser till the paynment of price, the
appropriation is not absolute but conditional and until the
price is paid the property in the goods does not pass to the
pur chaser. Mrabita v. Inmperial Otonmon Bank (2 ) at pp

172-173 (Cotton, L.J.). See also The Parchim (3 ) at pp
170-171 (Per Lord Parker). And the goods pass at the place
where the price is paid, i.e., which in the present case was
in an A or C State. Thus the price was received by the
seller in Aor C State.

But it was submitted on behalf of the respondents that to
the present case the judgment of this Court in Conmi ssioner
of Income-tax v. Ogale G ass Wirks Ltd.(4) applies. There




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

the assessee was a conpany which was

(1) (1904) I.L.R 28 Mad. 213, (2) (1878) 3 Ex. D.
164.

(3) [1918] A C. 1157. (4) [1955] 1 S.C.R 185.

408

carrying on business in an Indian State (outside British
India) and its liability to Indian Incone-tax depended upon
its receipt of noney within British India. The assessee had
to be paid for goods supplied to the Governnment of |ndia and
at his request the CGovernment of India agreed to rmmke
paynments by cheques which were drawn in Delhi on a Bonbay
Bank and were posted in Delhi and received by the assessee
in the Indian State. It was held that the Post Ofice was
the agent of the assessee.  The principle of that case has
no application to the facts of the present case. That case
did not deal with sale of goods or receipt of price against
delivery of goods-or the place where the price of goods is
received by the seller. Reference was also mnade by the
respondent's’ counsel to a judgment of the House of Lords in
The Badi'sche Anilin Und Soda Fabrik v. The Basle Chem ca

Wrks (1). In that case a trader in England ordered goods
from a manufacturer in Switzerland to be sent by post to
Engl and. The manufacturer addressed the goods to a

forwardi ng agent who in turn addressed themto the trader in
Engl and and delivered themto the Swiss Post Ofice by whom
they were forwarded to England. The goods were such that
they invaded an invention protected by an English patent.
It was held that the contract of sale was conpleted by
delivery to the post office in Switzerland and as the post
of fice was the agent of the buyer and not of the vendor the
vendor could not be said to have contravened the invention
within the anbit of the patent and that the patentee had no
right of action against the vendor for an - infringenent of
the patent. In that case also there was no question of the
Swi ss manuf acturer keeping control over the goods till the
price was paid nor of any conditional delivery to the post
office as in the present case and besides that was not a
case dealing with the passing of the ownership in‘goods or
the appropriation of goods to the contract of sale by
delivery to a carrier

The argunent raised by counsel for respondents  was that
the respondents delivered the goods to the Post Ofice at
the instance of the buyer and that the Post
(1) [1898] A.C 200.
409
Ofice acted nerely as a bailee for the purpose of
transmssion to the buyer. But even as such “bailee it
cannot act against the instructions of the [ bailor. and
deliver the goods to the buyer wi thout receiving their price
and when he does recover he recovers it on behalf ~of the
bai |l or. Even a bailment for transmi ssion would fall | under
s. 25 of the Sale of Goods Act and there is ‘only a
conditional appropriation and until the condition inposed is
fulfilled the goods do not pass. Under s. 148 of the lndian
Contract Act a bailment ' is delivery of goods by one
person to anot her upon a contract that they shall, when the
purpose is acconplished be returned or otherw se di sposed of
according to the directions of the person delivering them
A bailee’s duty therefore is to deal wth the goods
according to the directions of the bailor and if the
direction in the present case was that the goods were to be
delivered to the buyer on paynent then the bailee would
receive the price on behalf of the seller at the place where
the goods were delivered to the buyer.
Thus the principle governing a despatch of articles by V. P
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P. is that the appropriation is conditional and goods only
pass when the condition is fulfilled, i.e., the price is

pai d agai nst delivery. The Post Ofice is an agent for the
seller and receives the price fromthe buyer at the place of
delivery for transm ssion to the seller. The income in the
present case was therefore received in Part A or Part C
States and not in Ratlam |In our opinion, the answer to the
first guestion should have been in favour of t he
Conmmi ssi oner . It should have been held that the income in
respect of goods sent by V. P. P. was received in Part A and
C States and not in a Part B State.

The next question is unfortunately not properly framed and
therefore it 1is necessary torefrane it as was done in
Nar ai n Swadeshi Weaving MIls v. The Conmi ssioner of EXxcess
Profits Tax (1). The proper question that arises on the
facts is: " Wether on the facts and circunstances of this
case the payment received froma buyer by a banker in Part A
or C

(1) [1955] 1S.C R 952.

52

410
St at es agai nst delivery of Railway Receipt for goods sent by
the seller is payment in these States or in Ratlam which was

a Part B State ". W have already set out the course of
business in regard tothe second node of supply of goods,
i.e., goods were sent by rail and the Railway Receipts in

favour of self were sent through a Bank with the direction
that they were to be delivered against payment of demand
drafts drawn and sent along with-the Railway Receipts. Now
in this case as in the case of goods sent by V. P. P. the
Rai | way Receipts in favour of self could not be delivered to
the buyer till the noney was paid and although the goods had
been handed over to a common carrier the -appropriation to
the contract was only conditional -and the perfornmance was
conpleted only when the nonies were paid and the Railway
Recei pts delivered. These contracts also nmust be taken to
have been performed in Part A or C States and the price paid
to the Bank as agent of the seller at the place of paynent
and delivery of Railway Receipts. The income, profits and
gains were therefore received in these States and not at
Rat | am This question should al so have been answered .in
favour of the Conm ssioner and the incone, profits and gains
arising out of these transactions nust be held to have been
recei ved by respondents in Part A or C States.
In both the cases the respondents would not-be entitled to a
concessional rate of taxation applicable to Part B States.
The appeal is therefore allowed. The respondents will pay
the costs of the appellant of this Court and of the  High
Court.

Appeal all owed.
411




