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ACT:

HEADNOTE

JUDGVENT:
ORDER

Del ay condoned.

The petitioner is, through this petition, assailing the
correctness of the order of the Allahabad H gh Court,
Lucknow Bench, nade on July 26, 1996 in Wit Petition No.
2109 of 1996. The petitioner- U P. State Electricity Board
on February 6, 1990 for the supply of electric energy of
1650 KVA. The petitioner had executed an agreenent and al so
conplied with the formalities for the supply of electricity
interms of Indian Electricity Act, ~1910. The petitioner
clained the rebate on the basis that he had established the
industry in an undevel oped area but we are not concerned
with that controversy. Admittedly, a sumof Rs. 49395 | acs
was due fromthe petitioner. On a demand rai sed by the Board
on June 4, 1996 in that behalf, the petitioner approached
the High Court. The petitioner, wth a view to avoid
di sconnection had agreed with the Board on June 10,1996 for
paynment of above outstanding amount in 12 nont hly
instal nents and the Board had agreed for the sane and given
re-connection subject to the petitioner paying the anpunt as
agreed. The petitioner after depositing wone instalnment,
conmitted default in the paynent. Since the petitioner
antici pated di sconnection, it approached the H gh court for
the direction not to recover the anobunt putting forth the
plea that the petitioner is a sick industry and his/claim
for rehabilitation was pending bef ore B.I.F-R and,
therefore, no action could be taken in that behal f. The High
Court has refused to grant the relief by the inpugned order
dat ed June 26, 1996. Thus, this special |eave petition

Learned counsel for the petitioner has contended that
the controversy is covered by the judgnent of this Court in
CESC Ltd. & Os. vs. Bowech Cotton nmills Co. Ltd & Os.
[ 1993 Supp. (1) SCC 451]. Therefore, the high Court was not
right in relying upon that court’s earlier judgment in Md
spinning & Waving MIls Co. Ltd. vs. UP.S.EB & Os.[AIR
1992 All. 247]. W find that the contention raised by the
| eaned counsel is not <correct in law. It is seen that in
CESC Ltd. <case, this Court had expressly left open the
guestion of the undertaking given and the default comitted
and ful filment thereof since that question was not raised in
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the High Court as expressly nentioned in paragraph 3
thereof. Wth regard to the delayed paynent, surcharge etc.
the direction issued by the Hgh Court was nodified in
paragraph 4 and direction was given to pay the anpbunt in
instal ments as envisaged in paragraph 4 of the judgnent. as
far as the arrears are concerned, since the first question
was not considered, this Court had held that since the
matter was pending before the BIFR itself.

It is seen that Section 22(1) of the sick Industria
Conpani es (Special provisions ) Act, 1985 envisages as
under :

"22. Suspensi on of | egal

proceedi ngs, contract, etc.--(1)

Where in respect of an industria

conpany, an inquiry under section

16 is pendi ng~ or any schene

referred to under ~preparation or

consi deration or a sanct i oned

schenme is under inplenentation or

where an appeal under -section 25

relation-to an industrial ~conmpany

i s pending, then, notwthstanding

anyt hi ng contained in the conpanies

Act, 1956 (g of 1956), or any ot her

 aw or the nenorandum and articles

of association /of the industrial

conpany or any other instrunent

havi ng ef fect ‘under the said act or

other law, no proceedings for the

wi nding up of t he industria
conpany or for execution, distress
or the like against any of the
properties of t he i ndustria

conpany or for the appointment of a

receiver in respect thereof (and on

suit for the recovery of nobney or

for the enforcenment of any security

agai nst the industrial conpany or

of any guarantee in respect of any

| oans or advance granted to  the

i ndustrial conpany) shall lie or be

proceeded with further, except with

the consent of the Board or, as the

case nay be, t he Appel | ate

aut hority.

A readi ng of the above section would indicate that when
the proceedings are pending before the BIFR inrespect of
any matter referred to therein for inquiry by the Board, the

proceedi ngs or order of execution, distress or the /like
woul d be stayed until the proceedi ngs get concluded before
the BIFR or would not be proceeded without the | eave of the
Board or appellate authority. It is seen that wunder the

Indian Electricity supply Act, one of the conditions is that
conti nued payment of the price of electrical energy supplied
by the Board is a condition for the condition for the
continued supply and the default commtted in the paynent
thereof entails disconnection of the supply of electrica
energy, except in accordance wth the procedure prescribed
under the contract or the regulation issued under the Indian
Electricity supply Act. Execution connotes pre-existing
decree. It is true that any action for realisation etc.
Pendi ng decision by BIFR or wthout its permssion is
prohi bited. Enforcenment or conpliance of the obligation
under the contract or regulation for supply of electrica
energy by ordering paynent of electrical energy is not and
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cannot be considered to be execution of decree. Execution of
the decree presupposes exi stence of a decree of a conpetent
Court and the decree- holder should take steps to have it
execut ed pendi ng proceedi ng before or leaf BIFR There is no
decree of court. since the petitioner had comitted default
and as a condition for re-connection, agreed to pay the
amount in instalnents, he is liable to conply wth the
undertaking given for supply of electrical energy. the
petitioner conmitted default in that behalf. so, it is not
entitled to seek any declaration or direction fromthe Court
that since the matter is pending before the BIFR, he would
be untitled to the supply of electrical energy w thout the
conpliance of the correspondi ng obligation of paynent under
regul ations or of the contract under the Indian Electricity
supply Act. It is, therefore, not correct to say that since
the proceedings are pending before the BIFR the electricity
is required to be supplied to the consuner without
conpliance of the conditions. It is then sought to be
contended that the authorities nmay take coercive steps to
recover the arrears. at this state, we need not go into the
qguesti on.
The special |eave petition is accordingly dism ssed.




