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ACT:

Code of Civil Procedure, 1908-Order 20 r. 11-As anended
in 1976-Interpretation of-Direction regarding paynent of
decretal anmount-An order-Till incorporated in Decree-No
appeal lies against that order-Appeal 1ies  against decree
cont ai ni ng such direction-Oder not ’'judgnent” wthin clause
15 of Letters Patent.

Code of Givil Procedure, Order 41, r. 1-Interpretation
of-Filing copy of decree with menorandum  of appea
mandat ory- Appeal filed without decree invalid-Filing or
wi t hdrawal of inconpetent appeal-No bar ~to file ' proper
appeal agai nst decr ee.

Code of CGivil Procedure, Oder 2, r. 2-Interpretation
of - Not applicable to appeals.

Code of Civil Procedure, Order 20, r. 11, Oder 2, r. 2
and Order 23, r. 1l-Interpretation of-Do not deal with right
of appeal or extinguishnent thereof-Do not confer or deprive
right of appeal. R ght to appeal -Creation of statute-My be
lost by law or conduct of appellant or appellant nay
disentitle hinself to enforce ri ght —of appeal - Prayer
regardi ng paynment of decretal amunt does not deprive  a
party of his right to file an appeal against the decree-
M st aken advice of |awer does not deprive appellant of his
ri ght of appeal

HEADNOTE:

The respondent, as plaintiff, filed a suit against the
appel l ant, as defendant, in the Oiginal side of the Bonbay
Hi gh Court for the enforcenent of its claim for a ‘|large
amount of over Rs. 40 |akhs. The appellant not  only
contested the claimbut also made a counter-claim The
appel l ant made a request that in the event of a decree being
passed against them they nay be allowed to pay the decreta
amount in instalnments. A single Judge disnissed the counter-
claimand passed a decree in favour of respondent and
all owed the decretal ampbunt to be paid in instalnents.
Delivery of Judgment which commenced on 12t h Decenber 1980
was concl uded on 16th Decenber 1980, wupon which the
advocates for the appellant addressed a letter to the
Prot honotary and Senior Master, Hi gh Court, requesting that
the acconpanyi ng menor andum of appeal be taken on file. This




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 2 of 26
appeal which was nunbered 36 of 1981
26

was filed on 20th January, 1981. The appeal was directed
agai nst the order in respect of instalnents. On 21st January
1981, when the matter was called for adnmission before a
Di vi sion Bench the appellant asked for |eave to withdraw the
appeal and the appeal was allowed to be withdrawn. A week
after the withdrawal of appeal No. 36 the appellant filed an
appeal against the judgnment taking grounds relating to the
nerits of the case and also the direction as to instal nents.
Thi s appeal was nunbered 44 of 1981. After this appeal was
heard on nerits for a few days, the respondent raised a
prelimnary objection that because the appellant had earlier
filed appeal No. 36 against the provision regarding
i nstal ments and which had been wi thdrawn, the present appea
No. 44 was not maintainable. The Division Bench upheld the
prelimnary objection and disnmissed appeal No. 44 on the
ground that the appellant had by filing appeal no. 36
agai nst the provision relating to instalnents abandoned its
right to chall enge the decree on nerits.

The appellant contended in thi's Court that the filing
of earlier appeal No. 36 or the wthdrawal thereof does not
affect the right of ~appellant to prefer appeal no. 44
agai nst the decreeon nerits. Appeal No. 36 was filed
agai nst the order of ~the Hi gh Court passed under O der 20,
r. 11 of the Code of Civil Procedure in regard to
instal ments only and not against the decree. Appeal No. 36
had been filed soon after the judgnent had been pronounced
and | ong before the decree incorporating the order regarding
instal ments had been drawn up. Appeal No. 36 nust be
considered to be an appeal against the order and not agai nst
the decree. The right to prefer an appeal is a creature of
statute. The order regarding instalments is not appeal able
under C.P.C. and such an order cannot al'so be considered to
be a ’'Judgnent’ within the nmeaning of clause 15 of the
Letters Patent. Appeal No. 36 which was against the order
regarding instalnents was inconpetent and was therefore no
appeal in the eye of law and for all |egal purposes was non-
est. Even if appeal No. 36 has to be considered an appea
agai nst the decree in view of anended provision of O der 20,
r. 11 of CP.C., the said appeal still must be held to be
i nconpetent and no appeal in the eye of law as the appea
was filed without a certified copy of the decree and was
even withdrawn before a certified copy of the decree could
be filed. Appeal No. 44 filed against the decreein terms of
the provisions contained in the Oliginal Side Rules of
Bonbay High Court becones a proper and conpetent appeal as
the earlier appeal No. 36 was not a valid appeal in the eye
of law. The provisions of Oder 2, r. 2 and Oder 23, 'r. 1
of CP.C. do not in any way affect the nmaintainability and
the nmerits of appeal no. 44 as the cause of action and the
subject matter of appeal No. 44 are entirely different from
the cause of action and the subject matter of appeal No. 36.
The appellant did not waive his statutory right to file the
appeal . The appel | ant by his conduct has al so not
disentitled hinself to file Appeal No. 44. Appeal no. 36 was
filed on the advice of lawer under nmistaken belief;
nm st aken advice of a |awer cannot be the foundation of a
pl ea of estoppel. No prejudice has been caused to the
respondent by filing and w thdrawal of appeal No. 36 by the
appel | ant .

The respondent contended that in view of the anended
provi sions of Order 20, r. 11, the order regarding
instal ments which is required to be incorporated in the
decree necessarily fornms a part of the decree. In view of
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provisions contained in Oder 2, r. 2 and Order 23, r. 1 of
C.P.C it was open to the appellant to prefer an appea
agai nst the decree or to appeal against any part thereof.
The appellant preferred to file appeal No. 36 only against
the part of the decree relating to instalnents and not
against the decree as a whole. The filing of appea
restricted to the directions as to the instalnents bars a
subsequent appeal agai nst the decree on nerits. The
appel  ant having obtained a benefit or advantage under the
decree to the prejudice of respondent cannot now question
the correctness of the decree passed.

Al'l owi ng the appeal
N

HELD: The provisions of Order 20, r. 11, Oder 41, r. 1
Oder 5 r. 2 and Oder 23, r. 1 of the Code of GCivi
Procedure do not deprive the appellant of his right to file
appeal No. 44. [54 D

The right to prefer an appeal is a right created by
statute. A right of appeal may be lost to a party in
appropriate cases by the provisions of |aw and al so by the
conduct of the party. The law of linmtation may deprive the
party of the right he may enjoy to prefer an appeal. Also in
appropriate cases /a party may be held to have becone
disentitled from enforcing the right to appeal which he may
ot herwi se have. [46 A-(

In the instant case the defendant-appellant did have a
right of appeal against the -decree by virtue of the
provisions of s. 96 read with Order 41 of Civil Procedure.
The appeal has been filed within the period of linitation
The law of linmtation, therefore, does not defeat the right
of the appellant to file an appeal. [46 C D

Order 20, r. 11 nmakes provisions for postponenent of
payment of noney decree and of its payment in instalnments
and | ays down the procedure for directing paynment of a noney
decree in instalnments. The anendnent introduced in 1976 to
Order 20, r. 11 requires that any provision directing the
paynment of the ampount decreed shall be postponed or shall be
made by instalnents may be incorporated in the decree. The
direction regarding paynment of the decretal anopunt is _an
i ndependent order which is required to beincorporated in
the decree and it can only be incorporated in the decree
when the decree is drawn up. It retains the character of an
order till it is so incorporated in the decree. The rules of
the Oiginal Side of the Bonbay H gh Court make necessary
provisions as to the drawing up of a decree. In view of
procedure laid down in the rules for the draw ng up of a
decree, there is bound to be a tine | ag between the judgnent
and the drawing up of a decree, in which the order regarding
instalment is to be incorporated. Appeal against any
provi sion granting i nstal ments or refusing to gr ant
instalments will not be conpetent if the direction granting
or refusing to grant instalnments is considered to be an
order. Such an order is not appeal able under the Code. Such
an order will also not be a 'judgnent’ wthin the nmeaning of
clause 15 of the Letters Patent and will not be appeal abl e
as such if however, the direction with regard to instal nents
is considered to be a part of the decree, an appeal wll
undoubtedly lie as an appeal from a decree.

[47 DDE, 41 GH, 41 CD, 47 F-H]
28

The provisions of Oder 20, r. 11 do not deprive the
appellant in the instant case of his right to prefer an
appeal against the decree. The earlier appeal No. 36 of 1981
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had been filed long before the decree in which the order
regardi ng instal ments under Oder 20, r.11 of the Code was
to be incorporated had been drawn up. As at the tine of
filing the wearlier appeal No. 36 the order regarding
instal ments had not been incorporated in the decree, the
order retained its character of an order. The earlier appea
No. 36 at the time when it was filed, should therefore be
regarded as an appeal against an order. The precipe filed
for the drawing up of the order, the letter to the
Prot honotary and Senior Master of the Hi gh Court by the
Advocates for the appellant, the nenmorandum of appeal filed
and the ampunt of stanp furnished on the nmenorandum are
facts which go to indicate that the earlier appeal had been
filed against the order regarding instalnents treating the
same to be an order. The appeal No. 36 nust therefore be
held to be inconpetent. If the earlier appeal No. 36 were to
be considered to be an appeal against the decree, the appea
woul d still be  inconmpetent, 'because the appellant had
furni shed the anpbunt of stanp necessary for preferring an
appeal against the order and the requisite stanp in respect
of an appeal agai nst a decree had not been affi xed.

[46 E, 48 DE, 48 H, 49 A-B, 48 B, 43 D (C

Under Order. 41, r.1, every appeal has to be preferred
inthe fromof a menorandum signed by the appellant or his
pl eader and presentedto the court or to such officer as it
appoints in that behalf, and has to be acconpani ed by a copy
of the decree appealed from and of the judgment on which it
is founded. Rule 1 enpowers the appellate court to di spense
with the filing of the judgnment but there is no jurisdiction
in the appellate court  to dispense wth the filing of the
decree. The requirenent that the decree should be filed
alongwith the nenorandum of appeal is mandatory and in the
absence of the decree the filing of the appeal would be
i nconpl ete, defective and inconpetent: So long as the
certified copy of the decreeis not filed there is nowvalid
appeal in the eye of |aw. Though by virtue of the provisions
of the Oiginal Side Rules of  the Bonbay Hi gh Court the
earlier appeal could be permtted to be filed wthout a
certified copy of the decree or order, the appeal would not
be valid and conpetent wunless the further requirenent of
filing the certified copy had been conplied with: [49 GH
50 A, 53 C, 49 F, 52 F]

In the instant case, at the tine when the earlier
appeal No. 36 had been withdrawn, the certified copy of the
decree had not been filed. The said appeal w thout the
certified copy of the decree remmi ned an i nconpetent appeal
The wi thdrawal of an inconpetent appeal which woul d indeed
be no appeal in the eye of |aw cannot in any way prejudice
the right of any appellant to file a proper appeal, if the
right of appeal is not otherwise |ost by |apse of tinme or
for any other valid reason. [52 F-(Q

Order 2, r.2, contenplates that at the time of the
institution of the suit, the whole of the claimwhich the
plaintiff is entitled to make in respect of the cause of
action, has to be made and al so deals with the consequences
of non-conpliance with the requirenents of the said rule. It
is doubtful whether the principles underlying this rule can
be said to be applicable to an appeal. This rule is
applicable only to suits and cannot in ternms apply to
appeal s. Even if
29
an appeal be considered to be a continuation of a suit for
certain purposes, the provision of this rule cannot in terms
be made applicable to an appeal in view of the schenme of the
said rule and the | anguage used therein. [53 F-G 53 E-F]
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In the instant case the provisions of Oder 2, r.2 of
the Code do not stand in the way of the appellant in the
matter of filing the subsequent appeal No. 44. Even if the
principles underlying Oder 2, r.2 are considered as
applicable to an appeal the maintainability of the appea
No. 44 cannot be held to be affected in any way as the cause
of action in respect of the present appeal is entirely
different from the cause of action on which the earlier
appeal was filed. [23 A-B, G

Oder 23, r.1 of the Code does not also stand in the
way of the maintainability of the instant appeal No. 44.
Apart from the inconpetency of the earlier appeal No. 36,
the subject matter of the said appeal was entirely different
fromthe subject matter of the present appeal. [53 H A-B]

The provisions of the Code of Civil Procedure contained
in Oder 20, r.11, Oder 2. r.. 2 and Oder 23,r. 1 do not in
terms deal with any questionin relation to the right of
appeal or the extinguishment thereof. These provisions do
not by thenselves confer any right of appeal on a party or
deprive any party of the right of appeal which a party may
enjoy. These -are not the statutory provisions which either
confer a right of appeal on a party or deprive a party of
any such right. [54 B-C

A mere prayer for ~postponenment of paynent of decreta
amount or for paynent thereof in instalnents on the basis of
the provisions contained in Oder 20, r.11 (1) of the Code
at a time when the decision in the suit is yet to be
announced can never be considered to anobunt to such conduct
of the party as to deprive himhis right to prefer an appea
agai nst any decree, if ultimtely passed, and to disentitle
himfromfiling an appeal against the decree. [55 G H

In the nmatters of litigation the litigant who is not
expected to be famliar wth the formalities of ‘law and
rules of procedure is generally guided by the advice of his
| awers. The statement of ‘the |lawers recorded by the
Division Bench in its judgnment clearly goes to indicate that
the lawer had advised filing of the earlier appeal under
nm staken belief. The act done by the defendant-appellant on
the mi staken advice of a |lawer cannot furnish a proper
ground for depriving the defendant-appellant of his valuable
statutory right of preferring an appeal against the decree.
The filing of an inconmpetent appeal on the m staken advice
of a |l awyer cannot, in our opinion, reflect any such conduct
on the part of the defendant-appellant as to disentitle him
to maintain the present appeal. [56 C, D, F, G

The present appeal No. 44 had been filed |ong before
the decree had been drawn up, and, there can be no question
of execution of any decree at the tinme when that appeal was
filed. The guestion of the defendant-appellant having
obt ai ned an advantage under the decree does not therefore
really arise. [59 A-B]

30

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 2905 of
1981.

Fromthe Judgment and Order dated the 19th June, 1981
of the Bonbay Hi gh Court in Appeal No. 44 of 1981 in Suit No
540 of 1970.

F.S. Nariman, V. Tul zapurkar, R Nariman, Srikant Singh
and Raj an Karanjawal a for the Appellants.

L.N. Sinha, Attorney General and P. P. Singh for the
Respondent .
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The Judgrment of the Court was delivered by

AMARENDRA NATH SEN, J. The mmintainability of an appea
filed by the defendant in the suit against a noney-decree
payable in instalnent after the defendant had filed an
appeal only against the part concerning the direction with
regard to the instalnents and had withdrawn the same, is the
qguestion for consideration in this appeal by certificate
granted by the H gh Court under Article 133 (1) of the
Constitution.

The facts material for the purpose of the decision
i nvolved in this appeal are brief and may be stated.

The State Trading Corporation, the respondent in this
appeal, as plaintiff, filed a suit against the appellant who
was the defendant in the suit on the Oiginal Side of the
Bonbay High Court for ~the enforcenment of the plaintiff’'s
claimfor a large amount which inclusive of interest worked
out to over Rs.40,00,000.00. For the purpose of deciding
this appeal, it does  not become necessary to refer to the
nature of ~ the claimand the avernents nade by the plaintiff
inthe plaint for claimng a decree for the said anount
agai nst the defendant-appell ant. The defendant appellant had
contested the claim The defendant-appellant in the witten
statement had denied the claimof the plaintiff-respondent,
pl eaded legal as well as equitable set-off and had nade a
counter claim |In/due  course the suit cane up for hearing
bef ore Bharucha, J. It appears that on the conclusion of the
hearing, the defendant-appellant prayed that the defendant-
appel  ant night be allowed to pay the decretal amount in the
event of a decree being passed against the defendant-
appellant, in instalnment in the
31
manner prayed for in an affidavit containing such prayer,
filed on behalf of the defendant. The | earned single Judge
for reasons recorded in his judgnent passed a decree in
favour of the plaintiff respondent- for a sum of Rs.
40, 00, 000.00 with <costs quantified at Rs. 42,750.00, two
counsel being certified. The learned Judge dism ssed the
counter claim of the defendant-appellant wi thout ‘any order
as to costs. The |earned Judge in the concluding portion of
the judgnent observed as foll ows:

"M. Thakkar relied wupon affidavits filed —on
behal f of the 1st and 2nd def endants and sought for the
paynment of the decretal ampunt a noratorium of 5 years,
and after the expiration of these 5 years, instal nents
of Rs. 4,00,000 per annum He then left it to the Court
to fix such instalnments as it deenmed proper. M. Doctor
opposed the grant of any instal ment.

Neither the facts of the suit nor the avernents,
such as they are, nmade in the affidavits would justify
the giving of an extended period for the paynment of the
decretal ampunt. In the circunstances | order-that the
decretal ampunt be paid by nonthly instal nents of Rs.
3,50,000 each, the first of such instalment to be paid
up on or before 7th March, 1981 and subsequent
instal ment on or before the 7th day of each succeeding
nonth. The plaintiffs shall be at I|iberty to execute
the decree for the anpbunt then due in the event of the
plaintiff conmitting any one default in paynent of the
said instal nents."

Del i very of the judgment commenced on the 12th
Decenber, 1980 and was concl uded on the 16th Decenber, 1980.
On the day of the conclusion of the judgnment i.e. 16th
Decenber, 1980, three precipes were addressed by the
Advocates for the defendant-appellant to the Prothonotary
and Senior Master of the Bonmbay H gh Court, (1) for
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certified copy of the decree when drawn up, (2) certified
copy of the judgnent and (3) for certified copy of the
mnutes of the order. On the 16th of January, 1981, the
Advocat es for the Defendant-Appellant addressed a letter to
the Prothonotary and Senior Master, Hi gh Court Bombay to the
foll owi ng effect:

"Be pleased to take on file the acconpanyi ng Meno
of appeal along with conmpilation in duplicate. W also

32

send herewith Vakal atnama duly signed by our clients

the appellants abovenanmed. Kindly take the sanme on

file.

We have to put on record that the appeal is under
Order 20, rule 11 of the Cvil Procedure Code and Court
fee of Rs. 5 is payable. W have to further state that
the appeal is in tineas certified copy of the order
and judgment ~as well as the decree was applied for on
16th Decenber, 1980 but the same has not been received
by us. Appeal is therefore in tine.

Kindly see that the said appeal is «circulated
before the Chief Justice and Hon'ble M. Justice Rege
and that the sane appeal is called on Wadnesday the
21st day of January, 1981".

The nmenorandum” of appeal which was nunbered as appea
No. 36 of 1981 and was filed on 20.1.81 by the defendant-
appel | ant states: -

"Being aggrieved by the judgment and order dated
16th Decenber « by the Hon'ble M. Justice Bharucha
directing paynment of the Decretal anmount by nonthly
instal ments of Rs. 3,50,000 each, the appellants beg to
appeal therefrom —on the foll owing anongst other
grounds".

In this nmenmorandum of appeal directed against the order
of instal nents, the defendant-appellant had taken 21 grounds
and each of the ground related to the order with regard to
the paynment of decretal anpunt by monthly instal ment of Rs.
3,50,000. This appeal No. 36 of (1981 cane up for adm ssion
before a division Bench of the H gh Court consisting of the
| earned Chief Justice and Rege, J. on 21.1.81 and when the
matter was called on for admssion, the counsel for the
appel | ant asked for leave to withdraw the appeal and the
appeal was allowed to be wi thdrawn. The minutes of the Court
record-"Appeal allowed to be wthdrawn". On 29.1.82 i.e.
just after a week of the withdrawal of the appeal No.
36/ 1981, the defendant-appellant filed an appeal ‘against the
judgrment delivered on 16th Decenber, 1980 by Bharucha, J.
and this appeal was nunbered as appeal No. 44 of 1981. The
menor andum of appeal in this appeal states: "Being aggrieved
by the judgnment dated
33
16.12.1980, passed by the Hon' ble M. Justice Bharucha, the
appel | ant begs to appeal therefromon the foll ow ng anongst
other grounds.” In this nenmorandum of appeal, the appell ant
has taken as many as 73 grounds out of which grounds nos. 1
to 53 relate to Judgnment and decree on the nerits —and
grounds 54 to 73 relate to the provision as to instal nents.
This appeal i.e. appeal no. 44 of 1981 cane up for adm ssion
on 3.2.1981 before the same Bench consisting of the |earned
Chief Justice and Rege, J., when the plaintiff-respondents
appeared through their counsel and opposed the adm ssion on
the ground that the appeal was not mmintainable. The appea
was, however, admtted and the mnutes of the Court after
noting the appearances record-Admtted. After filing the
appeal , the defendant-appellant, made an application for
stay of the execution of the decree by way of notice of
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noti on which was rejected by the division Bench. Against the
said order of refusal to stay execution, a special |eave
petition was filed in this Court. For the propose of the
present appeal, it does not becone necessary to refer to
this special |eave petition and the proceedings arising
therefrom The appeal came up for hearing before a Division
Bench on the 24th of March, 1981 and the hearing continued
till 27th March, 1981 and on that date hearing of the appea
was adjourned to 8th April, 1981 as per follow ng order
"Having heard M. Nariman on the nerits of the
appeal for al mpbst four days though we had not heard the
respondents, we, prim facie, were of the opinion that
there was force and substance in several of the
contentions rai sed and the argunments advanced on behal f
of the appellants-and as the second instal ment under
the said decree was payable by April 8, 1981, we
suspended the operation of the decree appeal ed agai nst
pending the hearing and final disposal of the said

appeal . "

Hearing of the appeal comenced again on the adjourned
date i.e. 8th April, 1981 in terns of the earlier order and
continued for sone days. It appears that after the appea
had been heard on nerits for sone days, it was stated on

behal f of the plaintiff respondent before the D vision Bench

that the plaintiff-respondent would be raising a prelimnary

objection as to the maintainability off the appeal. It was

stated on behalf of the plaintiff-respondent that since the
def endant - appel | ant. had earlier filed an appeal, being

34

appeal no. 36 of 1981 against the provision. regarding

instal mrents which had been withdrawn on 21.1.1981 by the
def endant - appel | ant, plaintiff r espondent woul d be
contending that the present appeal No. 44 of 1981 was not

mai ntai nable. It appears that since the objection was taken

at a late stage after the | earned counsel for the defendant

appel  ant had addressed the Court on nerits for a number of

days: the Court pernmitted the counsel for the defendant

appel l ant to conplete the argunents and the Court thereafter

proceeded to hear the respondent on the question of

mai ntainability. On 19.6.1981, the Division Bench disnissed
the appeal up holding the prelimnary objection to the
mai ntai nability of the appeal on the ground that the
def endant - appel  ant had, by filing appeal no. 36 of 1981
against the provision relating to instalnments which the
def endant - appel  ant had w thdrawn, abandoned its right to
chal |l enge the decree on nerits. The Division Bench, however,

whil e dismssing the appeal substituted for  the decree of

the Trial Court a decree for the sum of Rs. 40,18, 737.38
with interest on the principal amount of Rs. 18,18,451.39 @
6 percent per annum fromthe date of the judgment till the
paynment or realisation and nmaintained the order for costs as

passed by the Trial Court.

Aggri eved by the judgment and decree of the dismssa
of the appeal filed by the defendant-appellant in the H gh
Court on the ground that the appeal was not nmintainable,
this appeal has been filed by the defendant appellant with
certificate granted by the High Court.

M. Nariman, |earned counsel appearing on behal f of the
def endant - appel  ant, has submitted that the H gh Court has
erred in holding that the instant appeal no. 44 of 1981 is
not mmi ntainable, as the defendant-appellant by filing the
earlier appeal no. 36 of 1981 against the provision relating
to instal nents had abandoned its right to challenge the
decree on nerits. The principal contention of M. Narinman is
that the filing of the earlier appeal no. 36 of 1981 or the
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wi thdrawal of the sane by the defendant-appellant does not
affect the right of the defendant-appellant to prefer the
present appeal against the decree on nerits and does not
preclude the defendant appellant fromfiling the present
appeal and proceeding with the hearing thereof M. Nariman
has argued that the earlier appeal no. 36 of 1981 was filed
against the order of the Hi gh Court passed under O der 20,
rule 11 of the Code of Civil Procedure with regard to the
instalments only and the said appeal was not an appea

agai nst

35

the decree. In support of his submission M. Narinman has
referred to the precipe filed on behalf of the defendant-
appel lant, the letter addressed by the Advocates for the
def endant appellant on the 16th January, 1981 to the
Prot honotary and Senior Master, High Court and also to the
menor andum of appeal filed in appeal no. 36 of 1981 and the
stanps paid on the said nmenmorandum of appeal. M. Nariman
has submitted that the earlier appeal no. 36 of 1981 which
was an - appeal against an order was inconpetent as no appea

lay fromthe said order. It is the submission of M. Narinan
that the right to prefer an appeal is a creature of Statute
and unless the right to prefer an appeal is conferred by | aw
alitigant cannot prefer any appeal. M. Nariman submts
that an order regarding instalnent is not appeal abl e under
the Code and such an order cannot al so be considered to be a
"judgnent’ within the neaning of cl. 15 of the Letters
Patent. M. Nariman, therefore, contends that the earlier
appeal no. 36 of 1981 was an inconmpetent appeal and was,
therefore, no appeal in the eye of law and for all |ega

purposes was non-est. It is-the contention of M. Narinan
that as the earlier appeal no. 36 of 1981 was inconpetent
and non-est in the eye of law, the filing of the appeal and
its withdrawal do not have any | egal consequence and cannot,
in any way, prejudice the right of the defendant-appell ant
to prefer a proper appeal against the decree.

M. Nariman has next contended that notw thstanding the
amendrment introduced in order 20, rule 11 of ‘the Code
providing that the order of instalnent of paynent ~‘of the
decretal ampunt has to be incorporated in the decree, the
said appeal no. 36 of the 1981 still must be -held to be
inconpetent, M. Nariman argues that the Rules of Oigina
Side of the Hgh Court make provisions wth regard to
drawing up of the decree and there is a tine-lag between
judgrment and the drawing up of the decree. M. Narinan
points out that as the rules of the Oiginal Side of the
Hi gh Court permt filing of an appeal without a certified
copy of the decree or order, appeal no. 36 of 1981 had been
filed soon after the judgnment had been pronounced and | ong
before the decree had been drawn up, and the said order had
been filed without the certified copy of the order or the
decree in terms of the provisions of rules of the Oiginal
Side of the High Court. It is the argunent of M. Nariman
that as the appeal no. 36 of 1981 had been filed | ong before
the decree incorporating the order had been drawn up, appea
No. 36 of 1981 which had been filed only against the order
regardi ng instal ments nust be
36
consi dered to be an appeal against the order and not agai nst
the decree. M. Nariman has further argued that even if it
can be said that Appeal no. 36 of 1981 has to be considered
to be an appeal against the decree in view of the anended
provisions of Oder 20, rule 11 of the Code, it cannot be
di sputed that the said appeal had been filed wthout a
certified copy of the decree and the said appeal had been
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wi thdrawn before any certified copy of the decree had been
filed in the said appeal, and the said appeal nust therefore
be held to be no appeal in the eye of law. M. Narinan
submits that the later appeal no. 44 of 1981 against the
decree had been filed in terns of the provisions contained
inthe Oiginal Side rules of the Bombay H gh Court had the
certified copy of the judgnent and decree had been filed in
Appeal no. 44 of 1981. It is M. Nariman's argunent that
appeal No. 44 of 1981 beconmes a proper and conpetent appeal

as the earlier appeal no. 36 of 1981 could not be considered
to be a valid appeal in the eye of law at the time of the
wi t hdrawal of the sane in the absence of the certified copy
being filed. M. Narimn argues that though by virtue of the
provi sions of the Bonbay Hi gh Court Original Side Rules an
appeal can initially be filed without the certified copy,
the certified copy the filing of which is a mandatory
requi rement of law has “to be ~filed within the period of
[imtation before the hearing of the appeal to render the
appeal 'valid and conpetent. M. Narinman in this connection
has referred to the decisions of this Court in Jagat Dhish
Bhar gava v. Jawaharl| al Bhargava & O's. (1) and Shakuntal Devi
Jain v. Kuntal Kumari & Ors.(2) M. Nariman has further
argued that there is~ no provision in the Code or any ot her
[ aw whi ch prevents an appellant from preferring nore than
one appeal. Relying on the decision of this Court in Jagat
Dhi sh Bhargava (supra) M. Narinman has submitted that where
the decree consi sts of di stinct -~ and severable parts
enf orceabl e agai nst the same or several defendants, separate
appeal s agai nst such distinct and severable directions or
orders or provisions.in a decree may be filed. It is M.
Nari man’s argunent that in the instant case, even if the
order for instalnent be considered to be a part of the
decree, the decree shall consist ~of two distinct and
severabl e parts, (1) on the nerits of the claimand (2) on
the question of paynent in instalment. M. Narinman has next
contended that the provisions. of Order 2, rule 2 of the

Cvil Procedure Code do not ' in any way affect the
mai ntai nability and the nmerits of the
37

present appeal no. 44 of 1981. He has subnitted that the
said provisions have no application to an appeal -and in any
event, the cause of action and the subject matter of the
present appeal are entirely different from the cause of
action and the subject of the wearlier appeal. M. Nariman
argues that though this Court in the case of Bijoyananda
Patnai k v. S. Sahu(1l) has held that the provisions of Oder
23, rule 1 of the Code of Civil Procedure will be applicable
to the withdrawal of an appeal, the provisions will also not
preclude the appellant fromfiling the present Appeal no. 44
of 1981. It is his submssion that in considering the
provisions of order 23, rule 1, the relevant fact to be
borne in mind is the subject matter of the appeal and if the
subj ect matter of the appeal be different, as in the present
case it is,-the earlier appeal no. 36 of 1981 bei ng confined
to the subject matter of instalnent and the subsequent
appeal no. 44 of 1981 being agai nst the decree on the nerits
of the claim-the withdrawal of the earlier appeal cannot,
in any way, be a bar to the maintainability of the
subsequent appeal. M. Nariman has in this connection
referred to the decision of this Court in Vallabhdas v. Dr.
Madan Lal & Os.(2) in which this Court equated the neaning
of the words "subject nmatter” in order 23 rule 1 with the
neani ng of the words "cause of action" in Order 23 rule 2.
Relying on this decision, M. Nariman has argued that the
"subject matter" of the appeal within the neaning of O der
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23, rule 1, nust be considered in the light of the neaning
of the words "cause of action" in Oder 2, rule 2; and it is
his argunent that as the "cause of action" in respect of the
claimfor instalnent is entirely different fromthe "cause
of action" in respect of decree which enbraces within its
fold the ‘subject matter” of the respective clainms of the
parties in the suit, the withdrawal of the earlier appea
no. 36 of 1981 against the instalnents cannot in any way
affect the maintainability of the appeal no. 44 of 1981
agai nst the decree on the nmerits of the claim

M. Nariman does not dispute that though the right of
an appeal is a statutory right enjoyed by a party, the party
in an appropriate case may |lose his right of appeal. But he
submits that a very strong case nust be nmade out to
establish that a party has forfeited his right to prefer an
appeal . According to M. Nariman, the right
38
of appeal = may be [|ost because of any provision of |aw and
al so in appropriate cases, the parties may |ose his right of
appeal because of his conduct. M. Nariman contends that in
the instant case, the present appeal 'is within time; and the
provi sions of the Code earlier referred to or the provisions
of any other |aw do not have the effect of extinguishing the
right of the appellant to prefer an appeal against the
decree. M. Nariman submts that the facts and circunstances
of this case cannot justifiably |ead to the conclusion that
the appellant by his conduct has disentitled hinself to file
the present appeal against the decree. He argues that the
conduct that can be “attributedto the appellant is that he
prayed for instalnents, filed an appeal against the order
regardi ng instalments and he has withdrawmn the 'sane. He
reiterates that if the wearlier appeal  against the order
regarding the instalnments is held to beinconpetent, the
conduct of the appellant in w thdrawing the inconpetent
appeal is indeed of no consequence. M. Nariman argues that
the prayer for instalnents is made only on the basis that if
the case of the appellant is not accepted and a decree is
passed against him the appellant nay be granted instal nents
to pay the decretal amount and such a prayer when it is not
known whether a decree will at all be passed against the
appel l ant and if so, for what anpunt, can - never _be
considered to amount to such conduct as to disentitle or
preclude him fromfiling an appeal against the decree. M-
Nari man argues that it cannot be said that in the instant
case the defendant-appellant has el ected to exerci se one of
two alternatives renmedies and by virtue of such el ection he
has deprived hinself from exercising the other right, as the
def endant - appel | ant has both the renmedi es open to himand no
guestion of election on his part arises. M. Narinman submts
that in the facts and circunstances of this case it cannot
legitimately be held that the appellant waived his statutory
right to file an appeal against the decree and otherw se
became estopped from exercising his right. In . this
connection M. Nariman has referred to Halsbury s Laws of
Engl and, 4th Edn., vol 16, paras 1471, 1472, 1473 and 1474 at
pages 992 to 996 which read as foll ows:

"1471. Waiver. -Wiiver is the abandonnent of a
right in such a way that the other party is entitled to
pl ead the abandonnent by way of confession and
avoidance if the right is thereafter asserted, and is

ei ther express or inplied from conduct. It my
sonetines resenble a formof election, and sonetines be
based on ordinary principles of estoppel, although

unl i ke est oppel
39
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wai ver nust al ways be an intentional act wth
know edge. A person who is entitled to rely on a
stipulation, existing for his benefit alone, in a

contract or of a statutory provision, nay waive it, and
allow the contract of transaction to proceed as though
the stipulation or provision did not exist. Wiver of
this kind depends upon consent, and the fact that the
ot her party has act ed on it is sufficient
consi deration. Where the waiver is not express it may
be inplied fromconduct which is inconsistent with the
conti nuance of the right, wthout need for witing or
for consideration noving from or detrinment to, the
party, who benefits by the waiver; but nere acts of

i ndul gence will not anmpunt to waiver; nor can a party
benefit from the waiver unless he has altered his
position in reliance . on it. The waiver nmay be

term nated by reasonabl e but not necessarily form
notice unless the party who benefits by the waiver
cannot resume his position, or term nation would cause
injustice to him It seenms that, in general, where one
party has, by his words or conduct, made to the other a
prom se or assurance which was intended to affect the
legal relations between them and to be acted on
accordingly, then, ~once the other party has taken him
at his word and “acted on it, so as to alter his
position, the party who gave the prom se or assurance
cannot afterwards be allowed to revert to the previous
legal relationship as if no-such pronise or assurance
had been nade by him but ~ he must accept their |ega
rel ati ons subject to the qualification which he has
hinsel f so introduced, even though it is not supported
in point of law by any consi deration

Where the right is a right of action or an
interest in property, an express waiver depends upon
the sane consideration as a release. If it is a mere
statement of an intention not to insist upon the right
it is not effectual unless nade wi th consideration, but
where there is consideration the statement anpunts to a
prom se and operates as a release. Even where there is
no express waiver the person entitled to the right nay
so conduct himself that it become inequitable to
enforce it (this is sometines vcalled an inplied
wai ver), but in such cases the right is |lost on the
ground either of estoppel or of

acqui escence, whether by itself or acconpanied by
delay. Where it is clained that the decision of a
tribunal is a nullity, a party's right of ‘action in the
Hi gh Court is not waived by appeal to a higher tribuna
whose decision is expressed by Parlianent to be final

1472. Know edge of rights essential. For a rel ease
or waiver to be effectual it is essential that the
person granting it should be fully inforned as to his
rights. Simlarly, a confirmtion of an invalid
transacti on, is i noperative unl ess the person
confirmng knows of its invalidity.

1473. Est oppel and acqui escene. The term
"acqui escence’ is used where a person refrains from
seeking redress when there is brought to his notice a
violation of his rights of which he did not know at the
time, and in that sense acquiescence is an elenent in
| aches. Subject to this, a a person whose rights have
been infringed w thout any know edge or assent on his
part has vested in hima right or action which, as a
general rule, cannot be delivered without accord and
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satisfaction or rel ease under seal

The term is however, properly used where a person
having a right, and seeing another person about to
commt it in the course of committing an act infringing
upon the right, stands by in such a nanner as really to
i nduce the person conmitting the act, and who mnight
ot herwi se have abstained from it, to believe that he
assents to its being conmmitted, a person so standing by
cannot afterwards be heard to conplain of the act. In
that sense the doctrine of acquiescence may be defi ned
as qui scence under such circunstance that assent ny be
reasonably inferred fromit, and is no nore than an
instance of the law of estoppel by words or conduct,
the principle of estoppel by representation applying
both at |aw and in equity, although its application to
acqui escene is equitable. The estoppel rests upon the
circunmst ance that the person standing by in effect
makes a misrepresentation as to a fact, nanely, his own
title; a nmere statenent that he intends to do
sonet hing, for

41

exanpl e, to abandon hisright, is not enough. Further-

nore, equitable ~estoppel is not applied in favour of a

vol unt eer

The doctrine of acqui escene operating as an
est oppel was founded on fraud, and for the reason is no
| ess applicabl e when the person standing by is a m nor
As the estoppel is raised inmediately by the conduct
giving raise to'it Ilapse of time is of no inportance,
and for the reason the -effect of ~acquiscence is
expressly preserved by statute.

1474. Elenments in the estoppel: Wen A stands by
while his right is being infringed by B the follow ng
circunmstances nmust as a general rule be present in
order that the estoppel may be raised against A: (1) B
must be mstaken as to his own legal rights: if he is
aware that he is infringing the rights of another, he
takes the risk of those rights being asserted; (2) B
nmust expend noney, or do sone act, on the faith of his
nm staken belief: otherwi se, he does not suffer by A's
subsequent assertion of his rights; (3) acqui-escence is
founded on conduct with a know edge —of one’'s lega
rights, and hence A nmust know of his own rights; (4) A
nmust know of B's mistaken belief; with that know edge
it is inequitable for himto keep allianceand all ow B
to proceed on his mistake; (5) A nmust encourage B in
his expenditure of nmoney or other act, either directly
or by abstaining fromasserting his legal right. On the
other hand there is no hard and fast  rule /that
i gnorance of a legal right is a bar to acqui escence in
a breach of trust, but the whole of the circunstances
nmust be |looked at to see whether it is just that a
conpl ai ni ng beneficiary shoul d proceed against a
trustee."

M. Nariman has argued that in the instant case the
plaintiff respondent has clained against the defendant-
appellant a very large sumof noney and the clai mhas been
very seriously centested by the defendant-appellant who has
not merely disputed the claimof the plaintiff-respondent
but has in fact made a counter-claimin the suit against the
plaintiff-respondent. He points out that inmediately after
the pronouncenent of the judgnment, three separate precipies
or requisitions have been put in on behal f of the defendant-
appellant. In view of the urgency of the situation, an
appeal had inmediately
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been filed against the order of instalnent for inmediate
relief and thereafter an appeal against the decree had been
filed after the earlier appeal against the instal ments had
been wi thdrawn. He has submitted that under these facts and
circunmstances it can never be said that the appellant had
accepted the decree and had abandoned its right to prefer an
appeal against the sane. M. Narinman further subnits that a
[itigant usually proceeds on the advice of his |awer and
the mi staken advice of a |l awer cannot be the foundation of
the plea of estoppel and in support of his subm ssion he
relies on the decision of the Judicial Conmttee in the case
of John Agabog Vertannes & Os. v. Janmes ol der Robinson &
Anot her. (1) He has further argued that in the instant case
no possi bl e prejudice has been done to the respondent by the
filing or wi t hdrawal  of the wearlier appeal and the
respondent could never, in any way, be under an inpression
that by the institution of appeal No. 36 of 1981, the
appel | ant 'had -~ unequi vocal ly given up his right to appea
fromthe " decree on nerits. M. Nariman has comented that
the Division Bench had admitted thi's appeal despite the
objection of the plaintiff-respondent and it is his coment
that after having admitted the appeal the Division Bench had
in fact heard the -appeal for a nunber of days. He submts
that the Di vi sion Bench should not have, therefore,
entertained the plea of mmintainability and the D vision
Bench should not have disnissed the appeal on the ground
that the appeal is not maintainable and it is his subnission
that the said view of the Division Bench is any event
erroneous and unsustainable in|aw

The | earned Attorney General, appearing on ‘behalf of
the plaintiff-respondent, has submtted that the Division
Bench in the instant case has correctly cone to the
conclusion that the appeal preferred by the defendant-
appel | ant agai nst the decree is not maintainable in view of
the filing of the earlier appeal by the defendant appell ant

agai nst the provi sion regarding instal mrents and the
wi thdrawal of the sane. The |earned Attorney-General has
argued that the provision in. the judgment regarding

instal ments on the basis of the affidavit filed on behal f of
the defendant-appellant fornms part of the decree and cannot
be considered to be an order. The | earned Attorney-Cenera
has in this connection referred to the anmended provisions
contained in Order 20, rule 11 of the Code of Civi

Procedure. Relying on these provisions, the | ear ned
At t or ney- Gener al cont ends t hat t he or der regardi ng
instal ments which is required to

43

be incorporated in the decree, necessarily forms a part of
the decree itself. It 1is his contention that the mere fact
that it nmay take a little time to draw up the- decree,
i ncorporating the provisions regarding instal ments does not
make the provisions any the less a part of the decree. He
argues that it was open to the appellant to prefer an appeal
against the decree and it was also open to himto appea
against any part thereof. It is his argunent that the
appel l ant preferred to file an appeal only against the part
of the decree regarding instalnments wthout filing any
appeal against the decree as a whole. He contends that the
filing of a restricted appeal against the directions for
instal nents bars any subsequent appeal against the anount
decreed on nerits. In support of this contention the |earned
Attorney General has referred to the provisions contained in
Oder 2, rule 2 and to order 23, rule 1 of the Code of Civi

Procedure. Order 2, rule 2 of the Code of Civil Procedure




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 15 of 26
provi des : -
"(1) Every suit shall include the whole of the claim

which the plaintiff is entitled to make in respect
of the cause of action, but a plaintiff my
relinquish any portion of his claim in order to
bring the suit within the jurisdiction of any
Court.

(2) where a plaintiff omts to sue in respect of, or
intentionally relinquishes, any portion of his
claim he shall not afterwards sue in respect of
the portion so omtted or relinquished.

(3) A person entitled to nore than one relief in
respect of the sane cause of action nay sue for
all or any of such reliefs: but iif he omts,
except with the | eave of the Court, to sue for al
such reliefs, he shall not afterwards sue for any
relief so omtted.

Expl anation:- For the purposes of this rule an
obligation and a col Lateral security for its
performance and successive clains arising under the
same - obligation shall be deenmed respectively to

constitute but one cause of action.”
Order 23, rule 1 of the Code of Civil Procedure reads :-
(1) At any tine after the institution of a suit, the

plaintiff may as against all  or any of the
def endant s .abandon his suit ~or abandon a part of
his claim:
44
Provi ded that where the plaintiff is a mnor or
ot her person to whomthe provisions contained in Rules
1 to 14 of Order XXXII extend, neither the suit nor any
part of the claimshall be abandoned without the | eave
of the Court.
The Attorney General argues that an appeal is a
continuation of the suit and the principles underlying O der
2, rule 2, therefore, apply to an appeal. It is his argunent

that the right of appeal which is no doubt a statutory right
wi Il also necessarily be governed by the provisions of O der
2, rule 2 and as the appeal is filed not against the 'entire
subj ect matter of appeal arising out of the cause of action
in the appeal, the right to file another appeal against the
decree is clearly lost. He has further submitted that the
def endant appellant having chosen to file an appeal only
against a part of the decree confined to the paynent of the
decretal ampunt in instalnents and not against the decree on
its nerits and havi ng wi t hdr awn the sai d appea
unconditionally has «clearly forfeited his right  to prefer
the instant appeal

The | earned Attorney Ceneral has next contended that in
the instant case apart fromthe aspect that the right of
appeal has been extinguished by virtue of the “statutory
provisions earlier referred to, the defendant appellant rnust
be held to have clearly abandoned or waived his right of
preferring an appeal against the decree by filing an appea
only against the part of the decree directing the paynent of
the decretal amount in instalnments. It is the argunent of
the Learned Attorney General that defendent-appellant had
the right to prefer an appeal against the whole of the
decree, if he had felt aggrieved by the sane. He submts
that if the defendant-appellant does not have any grievance
against the decree on nmerits but is only aggrieved agai nst
the par of the decree providing for instalnments, the
def endant - appel  ant would not certainly exercise his right
of appeal against the decree on nerits against which he had
no grievance, and the defendant-appellant has filed an
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appeal only against the part against which he had a
grievance. He submts that the defendant-appellant having
done so, nust be held to have waived his right to file an
appeal against the decree on nerits.

The | earned Attorney General has argued that in any
event the defendant-appellant is estopped from exercising
his right of appeal in view of the fact that the defendant-
appel | ant has asked for
45
and obtained a decree payable in instalments and the
def endant - appel | ant  has taken advantage of the sai d
i nstal ment decree to the prejudice of the plaintiff-
respondent. It is his argunent that it is not open to the
def endant - appel lant to question the validity of the decree
after he has obtained benefit under the same. The Learned
Attorney General contends that although a right to prefer an
appeal is a right  conferred by the Statute on a party
aggrieved, the ~aggrieved party may be estopped and or
precluded from asserting or exercising the right of appea
under given  circunstances. He subnmits that is well-settled
that if any party takes advantage of an order or decree or
derives benefit under the sane, he disentitles hinmself by
his conduct to question the validity of the order or the
decree. The | earned Attorney General sums up submitting that
in the instant case, ‘the defendant- appellant is clearly
estopped from filing appeal No. 44 of 1981 against the
decree and the said appeal filed by the appellant is not
mai nt ai nabl e because of the following circunmstances : -

1. The def endant - appel | ant” has asked for the paynent

of the decretal anpunt in instal ments;

2. The def endant-appell ant had filed appeal No.
36/ 1981 agai nst the decree only with regard to the
instal ments allowed and the defendant appell ant
had not filed any appeal against the decree as a
whol e questioning the correctness of the decree;

3. The def endant - appel 'ant had subsequently withdrawn
the appeal no. 36/1981  filed against the decree
wi t hout obtaining any |leave of the court to file
any fresh or subsequent appeal; and

4. The def endant - appel | ant having asked for paynent
of the decretal ampunt in instal ments and having
obt ai ned such a decree has enjoyed the benefit of
such a decree to the prejudice of the plaintiff
respondent who was prevented from executing the
decree for recovering the entire decretal anount
i medi ately in view of the provisions regarding
paynment in instalments and had suffered prejudice;
and the defendant appellant having obtained a
benefit or advantage under the decree to the
prejudi ce of the

46
pl aintiff-respondent cannot now turn round to
guestion the correctness of the decree passed.

The right to prefer an appeal is a right created by
Statute. No party can file an appeal against any judgment,
decree or order as a matter of course in the absence of a
sui tabl e provisions of sonme |aw conferring on the party
concerned the right to file an appeal against any judgnent,
decree or order. The right of appeal so conferred on any
party may be lost to the party in appropriate cases by the
provi sions of some |aw and al so by the conduct of the party.
The law of limtation nmay deprive a party of the right he
may enjoy to prefer an appeal by virtue of any statutory
provisions. Also, in appropriate cases a party nmay be held
to have becone disentitled from enforcing the right of
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appeal which he may ot herw se have.

In the present case there cannot be any manner of doubt
that the defendant appellant did have a right of appea
agai nst the decree by virtue of the provisions of the Code
of Civil Procedure. S. 96 of the Code, read with O 41 of
the Code makes it abundantly clear that an appeal with lie
froman original decree. It is also not in dispute that the
appeal has been filed wthin the period of limtation. The
law of Ilimtation, therefore, does not defeat the right of
the appellant to file appeal

The provisions of Order 20, rule 11, in our opinion, do
not deprive the appellant in the instant case of his right
to prefer an appeal against the decree. Order 20, rule 11
of the Code provides as follows :-

"(1) Where and in so far as a decree is for the paynent
of nmoney, the Court may for any sufficient reason
at the tine of passing the decree order that
payment of the ampunt decree shall be postponed or
shall be nmade by instalnments, wth or wthout
interest, not wthstanding anything contained in
the contract under which the noney is payable.

(2) After the passing of any such decree the Court
may, on the application of the judgment-debtor,
and with ‘consent of the decree-hol der, order that
paynment of the decreed shall be postponed or shal
be made by instalnents on such terns as to the
paynment of inte-

47
rest, the attachnent ~ of the property of the
j udgrent -debtor, or ~the taking of the security
fromhim or otherwise as it thinks fit."

By the C.P.C. Anendnent Act, 1976, O 20, R 11 (1) was
amended and the anmended rul e reads : -

"(1) Wiere and in so far as adecree is for the paynent
of nmoney, the Court may for any sufficient reason
(incorporate in the decree, after hearing such of
the parties who had appeared personally or by
pl eader at the last hearing, before judgnent, an
order that) paynent of the anobunt decreed shall be
post poned or shall be nmade by instalnents, with or

wi t hout i nterest, not wi t hst andi ng anyt hi.ng
contained in the contract under which the nmoney is
payabl e. "

Order 20, rule 20, rule 11 nmkes provision for

post ponenent of paynment of a noney decree and of its paynent
ininstalments and lays down the procedure for directing
paynment of a noney decree in instalnments. The  anendnent
introduced in O 20, rule 11, (1) by the Amending Act, 1976
requires that any provision directing that paynent of the
amount decreed shall be postponed or shall be nade by
instal ments nmay be incorporated in the decree. In view of
the provisions requiring the order of postponenent of
paynment of mnoney decree or payment thereof in instalnents to

be incorporated in the decr ee, the guestion for
consideration is whether the earlier appeal filed against
the provision inrelation to instalnments, is an appea

agai nst the decree or against an order, and the further
guestion is whether the said appeal was conpetent or not. If
the earlier appeal is considered to be an appeal against an
order, the wearlier appeal wll clearly be inconpetent. An
appeal agai nst any provision granting instalnments or
refusing to grant instalnments wll not be conpetent if the
direction granting or refusing to grant instalment is
considered to be an order. Such an order is not appeal able
under the Code. Such an order will also not be a ’'judgnent’
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within the neaning of cl. 15 of the Letters Patent and wll
not be appeal abl e as such. There is, indeed, no provision in
any law to nake such an order appeal able. If, however, the
direction with regard to instalnents is considered to be a
part of the decree, an appeal wll undoubtedly lie as an
appeal from a decree. |In the instant case, the facts and
circunstances go to indicate that the defendant-appell ant
48
had, in fact, filed an appeal against the direction
regarding instalment treating the sanme to be an order. The
precipe filed, the letter addressed by the Advocates for the
def endant - appel | ant dat ed 16th January, 1981 to the
Prot honotary and Senior Master Hi gh Court of Bonbay, the
nmenor andum of appeal filed and the stanp furnished on the
menorandum all go to indicate that the appeal filed was an
appeal against an order. If M. Nariman's contention that
the earlier appeal No. 36 of 1981 was an appeal against an
order is accepted, the said appeal nust be held to be
i nconmpetent. There ~appears to be force in the contention of
M. Nariman~ that the wearlier appeal No. 36 of 1981 was an
appeal against an order notwthstanding the provisions
contained in Order 20, rule 11 of the Code. The rules of the
Oiginal Side of the Bombay H gh Court make necessary
provisions as to the drawing up of a decree. An order under
Order 20, rule 11/ of 'the Code can only be incorporated in
the decree when the  decree is drawn up. The rules of the
Oiginal Side of the Bonbay H gh Court -make necessary
provisions as to the drawi ng up of a decree. In view of the
procedure laid down in the rules for the drawi ng up of a
decree, there is bound to be atine | ag between the judgnent
and the drawi ng up of a decree in which the order regarding
instalnment is to be incorporated. M. Narinman rightly points
out that the earlier appeal No. 36 of 1981 had been filed
long before the decree in which the order regarding
instal ments under Order 20, rule 11 ~“of the Code had to be
i ncorporated, had been drawn up and had conme into existence
with the orders incorporated therein. There appears to be
force in the contention of M. Narinan that so |ong as the
decree incorporating the order regarding the instalnments in
terms of the provisions contained in the amended provisions
of Order 20, rule 11 of the Code is not drawn up, the
direction or order regarding instalments retains the
character of an order in |aw

Order 20, rule 11 of the Code clearly postulates that
the direction regarding postponenent of paynent™ of noney
decree or paynent thereof in instalnments is an independent
order which is to be incorporated in the decree. Appeal No.
36 of 1981 had been filed soon after the pronouncenent of
the judgnent, before the decree incorporating. the  order
regarding the instalnents had been drawn up. The direction
regardi ng paynent of the decretal ampunt is an order which
is required to be incorporated in the decree and it can only
be incorporated in the decree, when the decree is drawn up
It retains the character of an order till it 1is  so
incorporated in the decree. As at the time of filing the
earlier appeal No. 36 of 1981 the order regarding
instal ments had not been incorporated in the decree, the
order retained
49
its character of an order. The earlier appeal No. 36 of 1981
at the time when it was filed, should therefore be regarded
as an appeal against an order. The precipe filed for the
drawing up of the order, the letter to the Prothonotary and
Seni or Master of the High Court by the Advocates for the
def endant - appel | ant, the menorandum appeal filed and the
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amount of stanp furni shed on the nenorandum are facts which
go to indicate that the wearlier appeal had been filed
against an order regarding instalnments treating the same to
be an order.

Even if we accept the contention of the |earned
Attorney General that the earlier appeal No. 36 of 1981 nust
inlaw be held to be an appeal against a decree, as the
order regarding instalnments has to formin law a part of the
decree by virtue of the provisions contained in anended rule
11 of order 20 of the Code, the appeal wll still be
i nconmpet ent, because the defendant-appellant had furnished
the ambunt of stanp necessary for preferring an appea
against an order and the requisite stanp in respect of an
appeal against a decree had not been affixed. If the earlier
appeal No. 36 of 1981 were to be considered to be an appea
agai nst the decree, the appeal would not be conpetent for
want of paynent of requisite Court fee payable in respect of
an appeal | against the decree.  ‘Though by virtue of the
provi sions contained in the Oiiginal Side Rules of the High
Court an ' appeal may be filed without the certified copy of
the decree or order a provision nade to enable the party to
seek inmmediate interimrelief fromthe Appellate Court, -the
further requirement to file a certified copy of the decree
in the case of an appeal froma decree within the period of
limtation to nake the appeal valid and conpetent has stil
to be satisfied: Unless a certified copy of the decree is
filed, the appeal does not becone conpetent and the appea
is liable to be dismissed as i nconpetent and invalid for not
filing the certified copy of the decree within the period of
[imtation. So long as the certified copy of the decree is
not filed there is no valid appeal in the eye of law. In the
case of Jagat Dhish Bhargava v. Jawaharl al Bhargava (supra)
this Court held at page 922:-

"The position of law under~ O 41, r. 1 is
absolutely clear. Under the said rule every appeal has
to be preferred in the formof a menorandum signed by
the appellant or his pleader ‘and presented to the Court
or to such officer as it appoints in that behal f, and
has to be acconpanied by a copy of the decree appeal ed
from and of the judgment on which it is founded. Rule
1 empowers the
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appel l ate Court to dispense with the filing of the
judgrment but there is no jurisdiction in the appellate
Court to dispense with the filing of the decree. Were
the decree consists of different distinct and severable
directions enforceable against the same or severa
defendants the Court may permt the filing of  such
portions of the decree as are the subject matter of the
appeal but that is a problem with which we are not
concerned in the present case. In |aw the appeal is not
so nmuch against the judgment as against the decree;
that is why Article 156 of the Limtation Act
prescribes a period of 90 days for such appeals and
provi des that the period commences to run fromthe date
of the decree under appeal. Therefore there is no doubt
that the requirements that the decree should be filed
along with the menmorandum of appeal is nandatory, and
in the absence of the decree the filing of the appea
woul d be inconplete, defective and inconpetent.”

Also in the case of Shankuntala Devi v. Kuntal Kumari
(supra), this Court held at pp. 1008 to 1010:

"Order 41, rule 1 of the Code provides that every
appeal shall be preferred in the formof a menmorandum
signed by the appellant or his pleader ’'and the
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menor andum shal | be acconpani ed by a copy of the decree
appeal ed fromand (unl ess the appellate court dispenses
therewith) of the judgment on which it is founded
Under 0.41, r. 1 the appellate Court can dispense with
the filing of the copy of the judgnent but it has no
power to dispense with the filing of the copy of the
decree. A decree and a judgnent are public docunents
and under S. 77 of the Evidence Act only a certified
copy may be produced in proof of their contents. The
menor andum of appeal is not validly presented, unless
it is acconpanied by certified copies of the decree and
the judgnent.

The contention of M. Msrais that a decree is
the formal expression of the adjudication and that
where, as in this  case, no fornal decree is drawn up
the determ nati on under sec. 47 is a judgnment and the
Court having ~admitted the appeal nust be presuned to
have

di spensed with the filing of the copy of the judgment.
In this —connection he drew our-attention to sec. 2(2),
33 and 0.20 rules 1, 4, 6. W are unable to accept
these contentions. W are not satisfied that the Hi gh
Court dispensed wth the filing of. the copy of the
order under Sec. 47. Admttedly, the H gh Court did not
pass any express order to that effect. It nay be that
in a proper case such an order may be inplied fromthe
fact that the High Court admitted the appeal after its
attention was drawn to the defect [see GI|.P. Railway
Co. v. Radhakissan(1l)]. But in the present case the
H gh Court was not aware of the defect -and did not
intend to dispense with the filing of the copy.

Mor eover an order under Sec. 47 is a decree, and
the H gh Court had no power to dispense with the filing
of a copy of the decree. Odinarily a decree neans the
formal expression of the adjudication in a suit. The
decree follows the judgnent and nust be drawn up
separately. But wunder sec.  2(2), the term’decree’ is
deened to include the deternmination of any question
within sec. 47. This inclusive definition of" decree
applies to 0.41, r. 1. In some courts, the decision
under sec. 47 is required to be formally drawn up-as a
decree in that case the nenorandum of appeal nust be
acconpani ed by a copy of the decree as well as the
judgrment. But in sone other Courts no separate decree
is drawmn up enbodyi ng the adjudication under sec. 47.
In such a case, the decision under sec. 47 is the
decree and also the judgrment, and the filing of a
certified copy of the decision is sufficient conpliance
with 0.41, r. 1. As the decisionis the decree the
appeal is inconpetent unless the nmenorandum.of appea
is acconpani ed by a certified copy of the decision. Qur
attention was drawn to the decision in Bodh ' Narain
Mahto v. Mahabir Prasad & Os.(2) where Agarwala, J.
seens to have held that where no formal decree was
prepared in the case of a decision under sec.47 the
appel l ant was not required to file a copy of the order
wi th the menorandum of appeal. W are unable

to agree with this ruling. The correct practice was

laid down in Kamla Devi v. Tarapada Mukherjee(1l) where
Mookerjee, J. observed:

"Now it frequently happens that in cases of

execution proceedi ngs, though there is a judgnent,

an order, that is, the formal expression of the
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decisionis not drawn up. In such cases the
concl udi ng portion of the judgnent which enbodies
the order nay be treated as the order against
which the appeal is preferred. In such a case it
woul d be sufficient for the appellant to attach to
hi s menmorandum of appeal a copy of the judgnent
alone, and tinme should run from the date of the

j udgrment. \Were, however, as in the case before

us, there is a judgnment stating the grounds of the

decision and a separate order is also drawn up
enmbodying the formal expression of the decision
copies of both the docunents nmust be attached to

the nenorandum and the appellant is entitled to a

deduction of the tinme taken up in obtaining copies

t her eof .

We hold that the rmenorandum of appeal from the
order dated January 20, 1967 shoul d have been
acconpani ed by a certified copy of the order and in the
absence of the requisite copy of the appeal was
def ective and i nconpetent."

Though by virtue of the provisions of the Oiginal Side
Rul es of the Bombay High Court the earlier appeal could be
permtted to be filed without a certified copy of the decree
or order, the appeal” would not be valid and conpetent unless
the further requirenent of filing the certified copy had
been conplied with. /At the time when the earlier appeal no.
36 of 1981 had been withdrawn, the certified copy of the
decree had not been filed. The said appeal  wthout the
certified copy of the decree remai ned an i nconpetent appeal
The wi t hdrawal of an inconpetent appeal which wll indeed be
no appeal in the eye of |aw cannot in any way prejudice the
right of any appellant to file a proper appeal, if the right
of appeal is not otherwi se |ost by lapse of tinme or for any
other valid reason. W are, therefore, of the opinion that
the provisions contained in order 20,
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rule 11 of the Code do not in the facts and circunstances of
the present case deprive the appellant of his right to file
an appeal against the decree.

The provisions of O 2, rule 2 of the Code of G vi
Procedure do not stand in the way of the appellant in the
matter of filing the subsequent Appeal no. 44 of 1981. Oder
2, rule 2 deals wth suits and provides that every suit
shall include the whole of the claimwhich the plaintiff is
entitled to meke in respect of a cause of action, “but a
plaintiff may relinquish any portion of his claimin order
to bring the suit wthin the jurisdiction of any court.
Oder 2, rule 2(2) further provides that where the plaintiff
omits to sue in respect of, or intentionally relinquishes,
any portion of his claim he shall not afterwards sue in
respect of the portion so omtted or relinquished. The
requi rement of Order 2, rule 2(3) is that a person entitled
to nore than one relief in respect of the sane cause of
action may sue for all or any of such reliefs; but if he
omts, except wth the |eave of the Court, to sue for al
such reliefs, he shall not afterwards sue for any relief so
onmitted. The explanation provides that for the purposes of
this rule an obligation and a collateral security for its
performance and successive clainms arising under the same
obligation shall be deemed respectively to constitute but
one cause of action. It is <clear from the provisions of
Order 2, rule 2 that this rule is applicable only to suits
and cannot in terns apply to appeals. Even if an appeal be
considered to be a continuation of a suit for certain
purposes, the provision of Order 2, rule 2 cannot in termns
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be made applicable to an appeal in view of the schene of the
said rule and the |anguage used therein. Oder 2, rule 2,
contenplates that at the initial stage of the institution of
the suit, the whole of the claimwhich the plaintiff s
entitled to meke in respect of the cause of action, has to
be made and further deals with the consequences of non-
conpliance with the requirenents of the said rule. It is
i ndeed doubtful whether the principles underlying this rule
can be said to be applicable to an appeal. Even if the
principles underlying Order 2, rule 2 can be considered to
apply to an appeal, the maintainability of the instant case
cannot be held to be affected in any way as the cause of
action in respect of the present appeal is entirely
different fromthe cause of action on the basis of which the
earlier appeal had been fil ed.

O der 23, rule 1 of the Code of GCvil Procedure does
not also stand in~ the way of-the maintainability of the
i nstant appeal . The

wi t hdrawal of the earlier appeal which was not conpetent and
was no appeal-in the eye  of the Jlaw and which was only
concerned with regard to the provision of instalnent cannot
in any way effect the validity of the present appeal. Apart
fromthe incompetency of the earlier appeal No. 36 of 1981
the subject matter 'of the said appeal was entirely different
fromthe subject-nmatter of the present appeal.

It may further be noted that the provisions of the Code
of Cvil Procedure contained in Order 20, rule 11 order 2,
rule 2 and Oder 23 rule 1 do not in terns deal with any
guestion in relation to the  right of ~appeal or the
ext i ngui shment thereof. The aforesaid provisions do not by
thensel ves confer any right of appeal on a party or deprive
any party of the right of appeal which a party may enjoy.
These are not the statutory provisions which either confer a
right of appeal on a party —or-deprive a party of any such
right. W have wearlier considered the effect of there
provisions and we are of the opinion that these provisions
do not in the facts and circunstances of this case have the
effect of depriving the defendant-appellant of his right to
file the present appeal

The only other question that requires to be considered
is whether the defendant-appel |l ant in—the facts and
circunstances of this case has beconme disentitled to file
the instant appeal after the filing of the earlier appea
and the withdrawal of the sane. It is beyond question that
the right of appeal which is, no doubt, —a creature of
statute, nmay be lost to a party in a proper case and an
appel l ant may be debarred from exercising the right of the
appeal Whether any party has lost his valuable right of
preferring an appeal conferred on him by law nust
necessarily depend wupon the facts and circunstances of a
particul ar case.

The facts and circunstances which have been relied upon
in support of the subm ssion that the defendant-appellant in
the instant case has becone disentitled to file the present
appeal No. 44 of 1981 are: (1) the defendant-appellant filed
an affidavit asking for postponenment of paynment of the
decretal ampunt in instalnments; (2) the dafendant-appell ant
filed an appeal only against the direction regarding
instal ments before the filing of the present appeal against
the decree on nerits; (3) the defendant-appellant had
withdrawn the earlier appeal wthout obtaining |eave of
Court to file any fresh appeal; (4) the defendant-appell ant
had obtained benefit of the instal ment decree passed by the
trial Court. We nay not that the
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ground which weighed with the | earned judges of the Division
Bench of the Bonmbay High Court was the filing of an appea
against only the provision regarding instalments and not
agai nst the decree on nerits.

We shall now proceed to consider whether the facts and
ci rcunst ances of this case justifiably |ead to the
concl usi on t hat t he def endant - appel | ant has becone
disentitled to file the present appeal

It is not in dispute that the defendant-appellant had
filed an affidavit asking for postponement of payment of any
noney decree that may be passed and al so for paynent of the
amount in instalnents. The filing of an affidavit on the
concl usion of hearing and  before pronouncenment of judgnent
cannot in the facts and circunstances of this, case be
considered to amount to such conduct on the part of the
def endant - appel l ant” as to disentitle himto file an appea
against-any decree that may ultimately be passed against
him In viewof the provisions contained in Order 20, rule
11 (1) of the Code, the prayer for instalnment has
necessarily to  be nmade before the  pronouncenent of the
j udgrment and the passing of a decree, as the Court after the
passing of the decree can grant instalnents only with the
consent of the decree-holder in ternms of the provisions
contained in Oder 20, rule 11 (2) of the Code. Till the
very last stage of /the hearing of the suit the defendant-
appel l ant had seriously contested the claim of the
plaintiff-respondent and had in fact pressed for a counter
claimagainst the plaintiff-respondent. Before the delivery
of judgnent the defendant-appellant could not possibly have
known with any anmpbunt of certainty whether an decree agai nst
the defendant appellant would be passed in the suit, and if
so, for what amount. Under such circunstances it cannot be
said that any party who in view of the provisions contained
in Oder 20, rule 11 (1) nmakes a prayer for postponenent of
payment of the decretal anount and asks for paynent of the
sane in instalnments makes any representation that he wll
accept any decree that nay be ‘passed against himand will
not prefer any appeal against the sane. A nere prayer for
post ponenent of paynent of the decretal anount ~or for
paynment ther eof in instalnents on the basis of the
provi sions contained in Oder 20, rule 11 (1) of the Code at
atine when the decision in the suit is yet to be announced
can never be considered to anpbunt to such conduct of the
party as to deprive himof his right to prefer an appea
agai nst any decree, if ultinmately passed, and to disentitle
himfromfiling an appeal against the decree. It is no doubt
true that
56
after the judgnent had been pronounced and the decree had
been passed it was open so the defendant-appellant to file
an appeal against the decree. It nmay be noted that
i mediately after the pronouncement of judgnent and the
passi ng of the decree three separate preci pes or
requisitions had been filed on behalf of the defendant-
appellant to the Prothonotary and Senior Master of the
Bonbay Hi gh Court and there was a specific requisition for a
certified copy of the decree when drawn up, apart from
requisitions for a certified copy of the judgnent and al so
for certified copy of the mnutes of the order. The
imediate filing of the requisition for the certified copy
of the decree and al so of the judgnment clearly manifests the
intention of the defendant-appellant to prefer an appea
against the decree. It is common know edge that in matters
of litigation the litigant who is not expected to be
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famliar with the formalities of |aw and rul es of procedure
is generally guided by the advice of his I|awers. The
statenment of the lawers recorded by the Division Bench in
its judgnent clearly goes to indicate that the | awer had
advised filing of the wearlier appeal wunder a mstaken
belief. The act done by the defendant-appellant on the
m st aken advice of a |awer cannot furnish a proper ground
for depriving the defendant-appellant of his valuable
statutory right of preferring an appeal agai nst the decree.
We have already held that the earlier appeal No. 36 of 1981
agai nst the provision regarding instal ments was i nconpetent
and the filing of an inconpetent appeal or the w thdrawal of
the sanme does not entail ‘any | egal consequences, prejudicing
the right of the defendant-appellant to file a proper appea
agai nst the decree. The question which still remains to be
considered is whether the act of filing an appeal agai nst
the order regarding instalnments and not filing an appea
agai nst-the decree, when it was open to the defendant-
appel l ant 'to do so, can be regarded to constitute such
conduct . ‘on~ the part of the defendant-appellant as to
disentitle himto maintainthe present appeal. The filing of
an inconpetent appeal on the nistaken advice of a |awer
cannot, in our opinion, reflect any such conduct on the part
of the defendant-appellant. An appeal which is not conpetent

is necessarily bound to fail, and in such a case the proper
course for an appellant would be to file a valid and
conpetent appeal. ' The filing of an -inconpetent appeal and

wi t hdrawal of the sane do not prejudice the right to file a
proper appeal and cannot be held to constitute such conduct
on the part of an appellant asto deprive himof his right
to file a valid appeal. The filing of the earlier appeal No.
36 of 1981 cannot in
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the facts and circunstances of this case be said to nanifest
any intention on the part of the defendant-appellant that he
woul d not prefer an appeal against the decree and the sane
does not anount to any representation that the otherw se
accepts the decree. In judging the conduct of the defendant-
appellant to decide whether the defendant-appellant had
abandoned, relinquished or waived his right of" appea
agai nst the decree, all the relevant facts and circunstances
whi ch have a bearing on the question have to be consi dered.
The facts and circunstances of this case clearly go to
i ndicate that the defendant-appellant had felt aggrieved by
the decree and had not manifested any intention to accept
the sane and not to prefer an appeal agai nst the decree. As
we have earlier seen, the defendant-appellant had not only
deni ed and di sputed the case of the plaintiff-respondent but
had also nade a counter claim in the suit against’' the
plaintiff respondent. The defendant-appel |l ant had throughout
contested the suit and the claimof the plaintiff-respondent
with all seriousness. Inmediately on the pronouncenent of
judgment the defendant-appellant <clearly manifested its
intention of preferring an appeal against the decree by
causing the necessary requisition for the certified copy of
the decree and judgnent to be filed. The stakes involved in
the suit of the defendant appellant were very high and the
judgrment and the decree in the suit had gone against the
def endant -appel lant. In this background the filing of the
earlier appeal on the mstaken advice of the | awer cannot
in our opinion, legitimately lead to the conclusion that the
def endant appel | ant had abandoned or relinquished his right
to prefer the present appeal and that the defendant-
appel l ant had becone disentitled to file the sane. The
further fact that the wearlier appeal No. 36 of 1981 was
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wi thdrawn the very next day after the sane had been filed at
the stage of admission and the present appeal cane to be
filed just a week after the withdrawal of the earlier appea
clearly establishes that the defendant-appellant had never
intended to relinquish or abandon its right to file an
appeal against the decree. The earlier appeal No. 36 of 1981
which was filed on 20.1.1981 and was w thdrawn on 21.1.1981
at the tine of adm ssion, could not possibly have caused any
prejudice to the plaintiff-respondent. The pronptitude with
which the present appeal was filed just after a week on
29.1.1981 indicates that the defendant appell ant had never
intended to give up their right of appeal against the decree
and they have acted with all pronptness and earnestness on
being properly advised as to the |egal position and as to
their legal rights. The filing of the earlier appeal No. 36
of 1981 in the facts and circunstances of this case
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does not ampunt to any representation or prom se on the part
of the! defendant appellant to accept the decree on nerits
and not . to prefer an appeal fromthe sanme. There is also no
qguestion of election on the part of ‘the defendant-appell ant
in preferring an appeal  against the order regarding the
i nstal ment and not agai nst the decree on nerits. It is not a
case where a party is called upon to elect one of two
alternative renmedies, ~when by a election of one of two
alternative renedies he loses his right to pursue the other
In the instant case, the defendant-appellant has a statutory
right to prefer an' appeal against the decree and any
guestion of election on his part does not aries.

The withdrawal of the earlier appeal ~No. 36 of 1981
wi t hout obtaining the leave —of Court does not in the facts
and circunstances of this case, affect in any way the
mai ntai nability of the present appeal. W have already held
that the earlier appeal No. 36 of 1981 was an inconpetent
appeal and the withdrawal of the inconpetent appeal in the
instant case did not have prejudice, in any way, the right
of the defendant-appellant to file a proper appeal against
the decree. The withdrawal of the wearlier appeal at the
stage of admission on the very next day after the sane had
been filed and the filing of the present appeal just after a
week thereafter, on the other hand, have a bearing on the
conduct of the defendant-appellant and they manifestly make
it clear that the defendant-appellant had al ways intended to
file an appeal against the decree and it never intended to
give up his right of appeal against the decree.

In the instant case we are not satisfied that the
def endant - appel | ant had obtai ned any advantage ~under the
decree to preclude him fromfiling an appeal | against the
sanme. Even before any instalnent had fallen due under the
decree, the defendant appellant had filed the earlier appea
No. 36 of 1981 agai nst the provisions regarding instal ments.
It is to be noted that instead of taking or getting any
advantage under the decree in the mtter of granting
instal ments, the defendant-appellant had chal |l enged t he sane
| ong before the question of deriving any benefit thereunder
had conme. As we have earlier noticed, the defendant-
appel l ant had withdrawn the earlier appeal the very next day
and had filed the present appeal within eight days
thereafter. In an appropriate case any party which derives
any advantage under a decree or order may, depending on the
facts and circunstances of the case, disentitle hinself to

chall enge the sane and will be estopped from filing an
appeal agai nst the sane,
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It is also to be borne in mnd that no execution of decree
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passed in a suit on the original side is normally permtted
unless a certified copy of the decree is on the record in
the execution proceeding. A certified copy of the decree is
not available so long as the decree is not drawn up and
filed. The present appeal had been filed long before the
decree had been drawn up and, therefore, there could be no
guestion of execution of any decree at the tine when the
present appeal was filed. The question of the defendant
appel | ant havi ng obtai ned an advantage under the decree does
not therefore, really arise. In the case of Bhau Ram wv.
Bai jnath, (1) this Court observed at p. 362:

"It seens to us, however, that in the absence of
sone statutory provision or of a well-recognised
principle of equity, no one can be deprived of his
legal rights including a statutory right of appeal."

W have earlier held that no statutory provision
deprives the defendant-appellant of his right to file the
present appeal. ~We have carefully considered the facts and
circunst ances of this case and the facts of this case al so
do not attract any well-recognised principle of equity to
deprive the appellant of ~his very valuable statutory right
of appeal. The various passages from Hal sbury relied on by
M. Nariman whi ch we have earlier quoted | end support to the
view that the defendant-appellant in the instant case by
reason of its conduct  or otherwise is not estopped or has
not becone disentitled to file the appeal.

In the result the appeal has to be allowed. W,
therefore, set aside the judgnent and decree of the Division
Bench of the Bombay Hi gh Court di sm ssing the appeal of the
def endant - appel  ant on the ground of rmaintainability. W
remand the appeal to the Hi gh Court for decision on nerits.
In the facts and circunstances of thi's case, we make no
order as to costs.

H S K Appeal all owed.
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