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ACT:

Muhamuadan Law -Dower--W dow i n possession of husband’s
estate in lieu of 'dower--Wether entitled to priority OVer
creditors-Nature of widow s lien for dower.

HEADNOTE:

A Muhanmadan wi dow i n _possessi on of her hushand’s estate
in lieu of her claimfor dower with the consent of the other
heirs or otherwise is not entitled to priority as' against
his other unsecured creditors. There is nothing inherent in
the very nature of dower which entitles it to priority.
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Ameer Ammal v. Sankaranarayana Chetty (I.L.R 25 Mad 658),
Meet Meher Ally v. Mst. Areanee (11 WR 212), Mina Bi b

v. Wasi Ahmad (I.L.R 41 All. 558), Hamira Bibi v. Zubaida-
Bibi (A l.R 1916 P.C. 46), Intiaz Begumv.~ Abdul Karim
Khan (A 1.R 1930 All. 881) referred

Kul sum Bi bi v. Shiam Sunder Lal (A I.R 1936 All. 600),
Mst. Ghafooran v. Ram Chandra Das (A 1.R 1934 Al.  168),
Moharmed Turabuddin v. Yasin Beeum (17 D.L.R  224)disap-
proved.

Maina Bibi, v. Chaudhri Vakil Abroad (52 I A  145) ex-
pl ai ned.
JUDGVENT:

APPEAL from a judgnent of the Hi gh Court of Hyder abad
under article 374 (4) of the Constitution of India: Cvi
Appeal No. 189 of 1950.

Abdul Wahi d Owasi, for the appellant.

Ahrmed Saeed Khan, for respondent No. 1.

1950. Cctober 12. The judgrment of the Court was
del i vered by
J. KHALI LUZZAMAN J. - - Thi s appeal arises out of execu-
tion proceedings. The appellant, Kapurchand, had a noney
decree, anobngst others, against one Mr Hamid Ai Khan
husband of the respondent Mst. Kaderunnissa. |In execution of
the decree the house in dispute belonging to the deceased
j udgrent - debt or was attached. To the attachment the w dow of
the deceased rai sed an objection on the ground that she was




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 2 of 5
in possession of it in lieu of her outstanding dower and
coul d not be dispossessed till her claimwas satisfied. The

objection was allowed by the executing court and it was
ordered that the house be sold subject to the respondent’s
claim the decree-hol der being entitled to the surplus, if
any, out of the sale proceeds. There was not nuch possibil -
ity of the house fetching nore in the execution sale than
the anpbunt due on account of dower. The court took the view
that the widow s claimfor dower had priority over the debts
due to other unsecured creditors and her position was anal o-
gous to that of a secured creditor. The decree hol der made
an application in revision to the H gh Court but w thout any
success. He then preferred an appeal to the Judicial Com
mttee of the State and it is now before us wunder article
374 (4) of the Constitution.
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The sol e point for determination in the appeal is wheth-
er a widow in possession of her husband' s estate inlieu
of her claimfor dower with the consent of the other heirs
or otherwise is entitled to priority as against his other
unsecured  creditors. It is conceded that the husband died
leaving the house in dispute and |eaving outstanding a
nunber of debts including the one due to the decree-hol der
The house was not charged or nortgaged by him either in
favour of his wife/or in favour of any of the creditors. |If
the husband had created any charge in favour of his wife in
lieu of her claimfor dower, then it cannot be doubted that
she would have priority over the unsecured creditors. No
specific Quranic text or any other original ~ authority on
Muslim | aw has been cited in support of the contention that
a widow s claimfor dower stands on a higher, ’footing than
the claimof any creditor in respect of an unsecured debt.
Ref erence was nmade to a text in Sur-ai-N ssa which enjoins a
husband 'to pay the claimof his wife and it also says that
wi dows and mnors should be given favourable treatnent.
This text does not give an absolute protection to the «claim
of the wi dow as against other clains. On the other hand, a
Muslim is enjoined to observe hi's engagenents and’ to keep
his contracts faithfully and to discharge his liabilities in
an honest manner. No distinction is nmade between an injunc-
tion relating to the paynent of dower on the one hand and
the paynent of the other debts on the other. The | earned
advocate for the appellant contends that a widow s claimfor
out standi ng dower even when she is in possession of her
husband’s estate in lieu of her claimwth the -consent of
other heirs of the deceased stands on no better footing than
that of unsecured creditors, though in their absence she is
entitled to be paid in full before the estate is distributed
anmong the heirs. He drew our attention to certain passages
from the holy Quran and fromwitings of other jurists on
this subject. The |earned counsel for the respondent,
however, argued that a widow has a lien on her husband s
estate for her outstanding dower and when she has ent er ed
into
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750
possession of his house after his death she cannot be
di spossessed till her claimis satisfied either by the heirs
or by the unsecured creditors. He placed reliance on a

deci sion of the Hyderabad H gh Court and al so of sone other
H gh Courts in India.

A careful exanmination of the various authorities on the
subj ect shows that the proposition of law on this subject
has been correctly enunciated in Tyabji’'s Mihammadan Law
(1940 Edn.) in these ternms: (1) A widow by her |lien does not
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have any priority over other creditors; (2) Mehr as a debt
has priority over other heirs’ claimto have the estate
di stributed anong t hensel ves. These two considerations are
not affected by the fact of her being in or out of posses-
sion of the estate. It seens clear that unless the husband
by his own act has placed the widow in a better position
than his other creditors, her claimfor dower 1is in the
nature of an unsecured debt and she has no priority of any
ki nd against the other unsecured creditors of her husband.
The Quranic text in Surai-Ni ssa, Ruku 4, enjoins the paynent
of dower in preference to bequests and inheritance but it is
silent on the question of priority of dower debt in relation
to other creditors. In Mibsoot Sarkhasi, Vol. 29, Kitabul-
faiaiz, page 137, it is pointed out that paynent of debts
has priority over bequests and wills. In the adm nistration
of the estate of a deceased Muslimthe rule laid down by
early text witers-and Fatwas, ~such as Fat wa-e- Al angi ri ,
is that in the first instance the funeral expenses of the
deceased 'should be paid out of the estate and that having
been done, the estate shoul d be divided between the | egatees
and the heirs —after paynment of the debts due fromhim No
priority has been indicated in respect of a dower debt of a
wi dow over other unsecured creditors even if she has taken
possessi on of her husband’ s estate after his death.

It was said that the nature of the widows claim for
dower is such that /it anmounts to a lien on the husband’ s
estate. The claimfor lien is based on the assunption that
the dower debt is consideration for the nmarriage and is not
nmerely a voluntary debt incurred due to the
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respect to the wife. According to Hanm lton s Hedaya(1870
Edn., page 44), the | eading text book on Hanafi law, if a
person specifies a dower of ten or nore dianms and  shoul d
afterwards consummate his marriage, or be removed by death,
his wife in either case can claimthe whole of the dower
specified, because by consunmation her claim for dower
becormes absol ute. The. dower debt becones her property and
it devolves on her heirs and has to be paid out of the
estate of the husband. It has been described as a debt upon
the husband to be paid out of his estate. The dower of a
Muslimworman is a settlement in her favour made prior to the
marriage contract and is simlar to the —donatio propier
nuptias of the Ronmans but is of such an obligatory nature
that if it is not nmentioned before or at the tine  of the
marriage, it is presuned to exist to the extent of a proper
dower anount. Anong the Hebrews the dower settled on a wife
was for her use after the term nation of marriage and anong
the Jews marriages without simlar consideration were. in-
valid. As pointed out by M. Aneer Ali in his book on Miham
madan Law, the customoriginated in ancient tinmes with the
paynments nade by husbands to their wives as a nmeans for
their support and as a protection against the arbitrary
exercise of the power of divorce. The Mislim concept of
dower has no reference to the price that under sone systens
of law was paid to the father of the bride when she was
given in marriage. On the other hand, it is considered a
debt with consideration (for the subm ssion of her person by
the wife). The result of the above discussion is that dower
is purely in the nature of a marriage settlenent and is for
consideration. It is a claimarising out of contract by the
husband and as such has preference to bequests and inheri-
tance, but on no principle of Mihanmadan Law it can have
priority over other contractual debts. In our view, there-
fore, a dower debt cannot be given any priority over other
debts on any equitable consideration or on the ground that
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there is sonething inherent in its very nature which enti-
tles it to priority.
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It is now convenient to exam ne the deci ded cases on this
subj ect . In Ameer Anmal v. Sankaranarayanan Chetty (1) a

Bench of the Madras Hi gh Court held that a claimfor unpaid
dower constitutes a debt payable pari passu with the demands
of other creditors and is not a preferential charge on t he
estate. In Maina Bibi v. Chaudhri Vakil Ahmad (2) it was
held that where the widowis not in the position of a se-
cured creditor and is otherwi se in possession of the hus-
band’s estate with the consent of the heirs, she is entitled
to retain possession of it until her dower debt is satis-
fied. Their Lordships observed that it was not necessary to
say whether the right of the widow in possessionis a lien
in the strict sense of theterm \Watever the right may be
called, it appearsto be founded on the power of a wi dow as
a creditor for her dower to hold the property of her husband
of which she haslawfully, and without force or fraud,
obt ai ned ' possession wuntil ~her debt 1is satisfied. Thi s
deci si on —does not place the wi dow on a higher footing than
any other creditor. As against the heirs all creditors are
to be paid in priority before the estate can be distributed.
In Meer Meher Ally v. Mst. Amanee (3) it was held that the
lien of the wi dow over the property in her possession is not

a lienin the ordinary legal sense of the termand that a
claimfor dower is in the sane position-as that of any other
ordinary creditor ‘and ranks pari passu with them and 1like

ot her debts has to be paid before the heirs are entitled to
take anything. In Mina Bibi v. Wasi Ahmad (4) it was held
that she has no right of possession against the creditors,
not being a secured creditor herself. At _page 547 t he
foll owi ng observations occur :-

"she cannot set up any such right of possession
against creditors claimng to have the debts owing to them
from the husband satisfied out of the estate. She is not a
secured creditor; her claimfor her dower

(1) I.L.R 25 Mad. 658. (3) 11 WR 212.All.538.
(2) 52 I.A 145 (4) 1.L.R 41 All 538.
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debt ranks equally with the clainms of other creditors of her
husband, "

In Hamira Bibi v. Zubaida Bibi (1) it was observed that
dower ranks as a debt and the wife is entitled along with
the other creditors to have it satisfied on the death of
the husband out of his estate. Her right, however, is no
greater than that of any other unsecured creditor. Qua the
heirs she has a creditor’s lien. |In Intiaz Begumv. Abdu
Karim Khan (,2) the sane view was expressed. In para.’ 295
M. Milla in his book on Mihanmadan Law has adopted the view
that dower ranks as a debt and that the widow is -entitled
along with other creditors to have it satisfied out of the
estate and that her right is not greater than that of any
other «creditor. The | earned counsel for the respondent
relied on the decision in KulsumBibi v. Shiam Sunder La
(3), in which it was held that a wi dow in possession of her
husband’s estate is entitled as against the other heirs of
her husband and as against the creditors to retain posses-

sion until her dower is satisfied. The sane view had been
taken earlier in Mst. Ghafooran v. Ram Chandra Das (4) by a
single Judge. It was said that her possession could not be
di sturbed till her dower debt was satisfied. In Mohaned

Turabuddin v. Yasin Begum (5) a Bench. of the Hyderabad Hi gh
Court held that the claimof a widow for dower was in the
nature of a secured debt. There was no other «creditor in
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that case which arose between the heirs and the w dow
However, in Wahidunnissa Begumv. Yasin Begum (6) it was
poi nted out that the claimof the wi dow for dower does not
create any interest or charge on the property and that the
position of a widowis not only that of a creditor where her
dower remmins unpaid but also of an heir

The result of the authorities is that excepting the two
Al'l ahabad deci si ons nentioned above and a decision of the
Hyder abad Hi gh Court, the consensus

(1) A LR 1916 P.O. 46. 14) A1 R 1934 All. 168.
(2) Al R 1930 Al 881. (5) 17 D.L.R 224.

(3) Al.R 1936 Al 600. (6) 32 D.L.R 4’ 21.
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of authority is against the proposition that a widow as an
unsecured creditor has any priority over the other unsecured
creditors of her husband. ~ I'n our opinion, the above nmen-
tioned two Allahabad decisions do not lay down the |aw
correctly on this point and the rule has been correctly laid
down in Aneer Arereal v. Sankaranarayanan Chetty (1).
There is nothing repugnant or inequitable according to the
principles of Mihanmmadan Law in the estate of a deceased
Muslim being rateably distributed between the unsecured
creditors.

For the reasons given above we hold " that the objection
rai sed by the wi dow had no substance in it and the executing
court should have directed the property to be sold and the
sal e proceeds distributed rateably anongst the decreehol ders
and the widow. In the result we allowthis appeal, set aside
the judgnents of the two courts below and direct the execut-
ing court to proceed with the execution in accordance wth
the observations nade herein. —in the circunstances we will
nmake no order as to costs of these proceedings.

Appeal al l'owed.




