http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
ZI LA PARI SHAD MORADABAD

Vs.

RESPONDENT:
NUNDAN SUGAR M LLS, AMROHA

DATE OF JUDGVENT:
18/ 07/ 1967

BENCH

SIKRI, S M
BENCH

SIKRI, S M
SHAH, J.C.
RAMASWAM , V.

Cl TATI O\
1968 AIR 98 1968 SCR (1) 1

ACT:

U P. District Boards Act (X of 1928)-ss. 115-118, 119-120-
District Board enhancing maximumlimt of circunstances and
property tax by resolution-State Governnent notifying
amendnment of rules to incorporate new limits--Wether tax
can be inposed w thout further resolution under s. 119 and
notification under s. 120.

HEADNOTE

In July 1925 it was notified under s. 120(2) of the U P
District Boards Act, 1922 ‘that the District Board of
Mor adabad in exercise of powers conferred by s. 108(2) of
the Act had inmposed a tax with (effect from Septenber-1,
1925, on the residents of the District according ‘'to /'their
circunstances and property at the rate of 4 pice per  rupee
on the total taxable incone subject to-a maximm of Rs. 200.
In May 1927 the District Board passed a resol ution
increasing the maximm from Rs. 200 to Rs. 500 and
thereafter the State CGovernnent issued a notification in
January 1928, anending the rules for the assessnent-and
col lection of tax so as to increase the maximumto Rs.~ 500.
In August 1931, the Board passed another  resolution in-
creasing the maximumfurther to Rs. 2,000 and the State
CGovernment issued a notification in March 1932 further
amending the rules so as to incorporate the new maxi num No
further action was taken by the District Board to  enforce
t hese amendnents of the rules.

Upon a wit filed by the respondents under Act, 226 of the
Constitution, the High Court directed the District Board,
Mor adabad, not to | evy upon the respondent a tax in excess
of Rs. 200 per year on the ground that no special resol ution
of the Board had been passed nor a notification issued by
the State wunder ss. 119 and 120 respectively of the Act
i mposing the tax with revised maximumlimts.

In appeal to the Supreme Court it was contended on behal f of
the appellant that when the procedure laid down in ss. 1.15
to 118 had been foll owed whereby the anendnents had been
approved by resolutions and notified, it was not necessary
that there should be a further resolution and notification
under s. 119 and s. 120 respectively.

Hel d: The tax with the revised maximumlinmts introduced
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in 1928 and 1932 could not be inposed without a resolution
under s. 119 and a notification under s. 120. [5B]

The object of ss. 119 and 120 is to fix the date from which
the tax can be inposed. If no date is fixed, no tax can be
i nposed. Once the Board passes a special resolution under
s. 119, it has to go to the Government under s. 120, and
then the Government notifies the inposition of tax from the
appointed date.. It is then that the notification becones
conclusive Proof of the fact that the tax has been inposed
in accordance with the provisions of this Act Sub-clause (3)
of s. 120 clearly proceeds on the basis that the inposition
of tax takes place on a notification issued under s. 120 and
not on the issue of a notification under s. 118. [4G 5A]
Raza Buland Sugar Co. Ltd. v. Muinicipal Board, Ranpur,
[1965] 1 S.C.R 970; referred to.

N) 1SCl
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JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: -Civil Appeal No. 596 of 1966.
Appeal by special |eave fromthe judgment and order dated
January 27, 1964 of the Allahabad H gh  Court in Special
Appeal No. 270 of 1958.
S T. Desai and C. P. Lal, for the appellant.
C. B. Agarwala and J. P. Agarwal, for the respondent.
The Judgnent of the Court was delivered by
Sikri, J.--This appeal by special leave is directed against
the judgment of the Hi gh Court of Allahabad accepting a
petition under Art. 226 of the Constitution and directing
the District Board, Mradabad, not to levy upon Ms. Nundan
Sugar Mlls,, Anroha, respondent before us, circunstances
and property tax for any one year exceeding the sumof Rs.
200. The High Court held that no special resolution of the
Board had been passed, nor had a notification been nmade
i nposi ng the tax, under S. 119 and s. 120, respectively, of
the United Provinces District Boards Act, 1922
(U P. Act of 1922)-hereinafter referred to as the Act.
The rel evant facts out of which this appeal arises are these
On July 28, 1925, it was notified under sub-s. (2) of s. 120
of the Act that the District Board of Mradabad, in exercise
of the powers conferred by s. 108, sub-s. (2), of the Act
has inposed the following tax, with effect from Septenber 1,
1925:
"Atax on. all persons ordinarily residing or
carrying on business in the rural area of the
Mor adabad District accordi ng to their
circunstances and property, at the rate of
four pies per rupee on the total taxable
i ncone; provided that the total amount. of
tax inposed on any person shall not exceed Rs.
200. Provided also that no incone once
assessed shall be reassessed".
On May 28, 1927, the District Board took action upon a nmeno-
randum prepared by the Chairnman of the District Board. The
menor andum of the Chai rman poi nted out:
. t he maxi mum  anount of t ax
recoverabl e froman assessee should be raised
from Rs. 200/- to Rs. 500/- P.A Hence
pr oposal (c) franed under section 115
sanctioned by G 0. No dated 28-7-25 so be
nodi fied as to read as under:
"That there shall be a rate of tax 4 pies in
the rupee... provided that the total amount of
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tax i nposed on any person shall not exceed Rs.
5001
The resolution of the Board was in these
terns:
"The bye-laws be nodified accordingly after
necessary publication and sanction. The

assessing officer to assess themat 2 pies
(sic) in anticipation of final sanction".
3
On January 11, 1928, the CGovernnent of United Provinces
i ssued a, notification amending the rules for the assessnent
and collection of a tax on circunstances and property in the
rural areas of the Mdradabad District. The following rule
16 was added:

"16. The total anpunt of tax inposed on any
person shall not in any year exceed the sum of
Rs. 5001-."

On  August 31, 1931, the Board 6 passed another resolution
approving the foll owi ng nmenorandum
" A The words and figures 'Rs. 500" be
substituted by 'Rs. 2,000" in rule 16 of the
rules for the assessment and collection of a
tax on circumstances and property in the rura
area of the Mradabad district published wth

Government Notification No......... dated 11-1-
1928".

The exact terns of the resolution were:
"Resol ved unani nously t hat t heneno. be

approved and necessary action be taken on
it.If publication is required, it be done and
Gover nnment- _be noved to accord sanction for the
sanme".
On March 18, 1932, the Governnent of United Provinces issued
a notification anending rule 16. ~The amendnment it was in
the follow ng termns:
"In Rule 16 published with notification No.
33/1X185(14-24) dated January 19, 1928 ' Rs.
2,000’ shall be substituted for 'Rs. 500".
It appears that no further action was taken by the District
Board to enforce this amendrment in rule 16 or the anendnent
dated January 11, 1928. Further action is contenplated by
ss. 119 and 120, read with s. 12 1, of the Act. These
sections nay be reproduced in full
" 119. Resol ution of boar d di recting
i mposition of tax--
Upon receipt of the copy of the rules sent
under the preceding section, the board shal
by special resolution direct the inposition of
the tax with effect from a date (to be
specified in the resolution) not |ess than six
weeks fromthe date of such resolution".
" 120. Inposition of tax-(1) A copy of the
resolution passed by the board under Section
119 shal | be submtted to the State
Government. (2) Upon receipt of the copy of
the resolution the State Government shal
notify in the official Gazette the inposition
of the tax fromthe appointed date, and the
i mposition of a tax shall in all cases be sub-
ject to the condition that it has been so
notified. (3) Anotification of the inposition
of a tax Linder sub-section (2) shall be
concl usive proof that the tax has been inposed
in accordance wth the provisions of this
Act".
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"121. Procedure for altering t axes- The
procedure for abolishing or suspending a tax,
or for altering atax in respect of the
matters specified in clauses (b) and (c) of
sub-section (1) of Section 115 shall, so far
as may be, be the procedure prescribed by
Sections 115 to 120 for the inposition of a
tax".

Clauses (b) and (c) of sub-section (1) of s.
115, referred to in s. 121, read:

"(b) the _persons or class of persons to be
nade liable and the description of the
property or ot her t axabl e t hi ng or
circunst ances in respect of which they are to
be made | iable, except where and in so far as
any -such ~class ;or description is already
sufficiently defined under cl ause

(a) or by this Act-,

(c) the anount or rate leviable from each
such person or

cl ass of persons;"

It is common ground that the procedure laid down in ss. I

5 to 118 has been followed by the Board. The only dispute

between the parties is whether it 1is necessary that a

resol uti on shoul d be passed under s. 119 and a notification

i ssued wunder s. | 120 before effect can be given to a

notification made under s. 118 altering the rules. In other

words, was it necessary to pass-a resolution under s. 119

after the issue of the notification dated March 18, 1932, or

the notification dated January 11, 1928, referred to above?

Both the |earned Single Judge, and the Division Bench who

heard the appeal fromthe |earned Single Judge, have cone to

the concl usion that without a resolution under s. 119 and a

notification under s. 120, no tax can be |evied in pursuance

of the notification dated March 18, 1932, or notification

dat ed January 11, 1928.

It may be nentioned that the Hgh Court directed the

District Board not to-levy upon the petitioner circunstances

and property tax for any year exceeding the sum  of Rs.

200/ - . There is no dispute that the Board could 1evy upon

the petitioner tax up to the sumof Rs. 200/--

The |earned counsel for the appellant contends that if the

procedure laid down in ss. 115 to 118 has been fol lowed, it

is not necessary that there should be a resolution under s.

119 and a notification under s. 120. He says that rules can

be made under s. 172, read with s. 1.76, of the  Act, and

once rules are made there is nothing nore to be done. But
there is one fallacy underlying the argunent of the I|earned

counsel, and that is that it msses the object of ss, 119

and 120 which is to fix the date fromwhich the tax can be

i mposed. If no date is fixed, no tax can be inposed. Once

the Board passes a special resolution under s. 119, it has

to go to the GCovernment under s. 120, and then the

Government notifies the inposition of tax fromthe appointed

dat e. It is then that the notification becomes conclusive
proof of the fact that the
5

tax has been inmposed in accordance with the provisions of
this Act. Sub-clause (3) of S. 120 clearly proceeds on the
basi s that the inposition of tax takes place on a
notification issued under s. 120 and not on the issue of a
notification under S. 118.

The |learned counsel invited our attention to Raza Bul and
Sugar Co. Ltd. v. Minicipal Board, Ranpur(1l) but we are
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unable to see how that case assists him No question of ss.
119 and 120 being directory arises in this case because, in
our view, wthout a resolution wunder s. 119 and a
notification under s. 120, no tax can be inposed.
The | earned counsel also urges that:-

(a) no Wit petition is mai nt ai nabl e

chal l enging a preConstitution matter, and

(b) the respondent not havi ng appeal ed under

S. 128 of the Act, the petition was
mai nt ai nabl e.
In our view, there is no nmerit in these contentions.
respondent is being charged tax now He is entitled not
be taxed except under the authority of law, vide Art.

not

The
to
265

of the Constitution. There is no question of challenging
any pre-Constitution matter.  The respondent is challenging

a post-Constitution action on the ground that there is

authority of law for the action

Regarding the second point, the H gh Court held that
appeal | to the District Magistrate under s. 128 was
likely “to be of nuch assistance to the petitioner

rejected the contention. It “is well-settled that

provision like s. 128 does not oust the jurisdiction of

Hi gh Court to entertain a petition under Art. 226 and it
for the H gh Court to exercise its discretion whether
entertain the petitionor not. The |earned counsel has
pointed out anything to us to show that the discretion
not been properly exercised.

no

an
not
and
a,
t he
is
to
not
has

In the result the appeal fails and is disnissed with costs.

R K P.S.

Appeal dism ssed

(1) [1905] 1 S.C. R 970,
6




