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ACT:

Gft Tax Act, 1958-Section 2(xii) and 2(xxiv)--Coparcener
taking lesser share-and allotting greater share to other
menbers- | f makes "gift"-Partition, if "transfer of

property".

HEADNOTE

In a partition of the properties-of a joint H ndu. Undivided
Fam |y a coparcener took as his share | ess than what he was
entitled to and allotted greater share to the other  nmenbers
of the coparcenery. On the question whether the coparcener
could be held to have made a "gift" of a portion of his
share of the property to the other nenbers and was liable to
tax under the Gft Tax Act, 1958.

HELD: (i) A coparcener in a Hi ndu Undivided Fam |y  has

no definite share in the famly property. H's share gets
determined only when there is a division of status’ or a
division by netes and bounds. It is not necessary that in
every case of partition in a H ndu Undivided Family there
should first be a divisionin status and thereafter a

di vi sion by netes and bounds. |In the present case there is
no material to show that there was any division of status
before the properties were actually divided. Therefore, it

is not necessary to consider what woul d be the position in
law i f there was just a division of status and the same was
foll owed by a division by netes and bounds. [738 H 739E]
(ii)The partition of the joint Hndu Fam |y property i's not
a transfer

Conmi ssi oner of Inconme-tax, Qujarat v. Keshavlal <Lall ubha
Patel, 55 I.T.R 637, followed.

(iii)A partitionis not a "disposition" "conveyance"
"assignnent" “"settlement"” “"delivery" "paynment"™ "or other
alienation of property" within the neaning of those words s.
2(xxiv) of the Act. These words are used as sone of the
nodes of transfer of property and have to be understood in
the setting in which those ternms are used and the purpose
they are intended to serve. [742-(

It cannot be considered a "transaction entered into by any
per son with intent thereby to dinnish directly or
indirectly the value of his own property and to increase the
value of the property of any other person' wthin the
meaning of cl. (d) of s. 2(xxiv), because, a nmenber of a
H ndu Undivided Famly who has no definite share in the
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famly property before division cannot be said to dimnish
directly or indirectly the value of his own property and to
increase the value of the property of another person

Further, the transaction referred toin cl. (d) of s.
2(xxiv) takes its colour fromthe main clause i.e., it nust
be transfer of property in some way. [742 H 743 (]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeals Nos. 128 of
1968 and 1341 of 1971.

Appeal s by certificate/special |eave fromthe judgnent and
order dated Decenber 10, 1965 of the Madras High Court in
Tax Case No. 65 of 1967 (Reference No. 18 of 1963).

737

Jagadi sh  Swarup, ~Solicitor-Ceneral, A N Kirpal, R N
Sachthey ~and B. D. Sharma, for the appellant (in both the
appeal s) .

Utama Reddy and D. N. Gupta, for the respondent (in both
the appeals).

The Judgnent of the Court was - delivered by

Hegde, J. Both these appeals by the Commi ssioner of Gft Tax
arise fromthe same judgnent. The former one is by certi-
ficate and the latter by special leave. Civil Appeal No.
1341 ,of 1971 came to be filed because the certificate given
by the High Court not being supported by any reason, the
appeal brought on the strength of that certificate (G vi
Appeal No. 128 of 1969) becane unsustainable. That is why
instead of one appeal, there are two appeals before us in
respect of the sanme decision.

The deci si on appeal ed agai nst was rendered by the H gh Court
of Madras in its advisory jurisdiction, in-a reference under
s. 26(1) of the Gft Tax Act, 1958 (to be hereinafter
referred to as the Act). The |ncone ' Tax Appel | ate
Tri bunal, Madras Bench referred the question a,

"Whether there was gift by N. S. Getti Chettiar/ of Rs.
2,46,377 on which he is liable to pay gift tax"

to the H gh Court seeking its opinion. The ~Hi gh’ Court
answered that question in the negative. The Comm ssi oner of
G ft Tax not being satisfied with that decision has brought
these appeal s.

The facts of the case are not many though the question of
law arising for decision is by no neans easy. The
respondent, N S. Getti Chettiar (who will- hereinafter be
referred to as the assessee) was karta of —his undivided
H ndu famly consisting of hinself, his son Govindaraju
Chettiar and six sons of the asid Govindaraju Chettiar
There was a partition of the i mmovable properties of the
famly through a registered deed executed on January 17,
1958 and the novabl e properties were divided on April 13,
1958 on which date the necessary entries in the ‘account
books were made. The assessee clained recognition of  that
partition under s. 25A of the Act. That was granted by the
Departnment on Novenber 29, 1958. The total value of the
properties so divided was Rs. 8,51,440/- but under that
partition the assessee took properties worth only Rs.
1,78, 343/ -. The remai ning properties were allotted to his
son and grandsons.

The Gft Tax Oficer overruling the objection of the
assessee, canme to the conclusion that the assessee by
allotting greater share to the other nenbers of t he
coparcenary than to which
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they were entitled, rmust be held to have made a 'gift’ of a
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portion of his share of the property to the other nenbers
and hence was liable to be taxed under the Act. He, opined
that the partition in question is a transaction entered into
between the assessee and the nenmbers of his fanmily wth
intent thereby to dimnish the value of assessee’s own
property and increase the value of the property of his son
and grandsons.

Aggri eved by that order, the assessee went up in appeal to
the Appellate Assistant Commi ssioner. The  Appellate
Assistant Conmissioner held that as no nenber of an
undivided H ndu Family had a definite share in the famly
assets, on partition, when the joint enjoynent canme to an
end, there was no need to have arithmetical equality between
the shares of the various coparceners. He accordingly held
that the assessee was not liable to pay any gift tax in
respect of the properties that fell to the shares of his son
and gr andsons. The Departnent appeal ed against this
decision ‘to the Tribunal. It was contended before the
Tribunal ’that the transaction in question came withins. 2
(xii) and s. (xxiv), in particular it came within cl. (d) of
s. 2 (xxiv), as property included any interest in property
and partition constituted a transaction; the assessee had,
by relinquishing a portion of what was his due, transferred
such interest and properties in favour of the other nenbers
of the famly for no consideration and consequently the G ft
Tax was properly leviable. This contention was not accepted
by the Tribunal. It held that the interest that the
assessee had in his H ndu Undivided Family property was not
definable, and therefore s. 2(xxiv) was not attracted to the
facts of the case

The High Court agreed with the conclusions reached by the
Assi stant Appel |l ate Comm ssioner and the Tribunal. It cane
to the conclusion that the partitionin the famly' of the
assessee did not cone within the mschief either of s.
2(xii) or s. 2(xxiv). It also opined that under the
partition, there was no deened 'gift’ as contenplated by s.
4 of the Act.

M. Solicitor-General appearing for the Conmm ssioner of G ft
Tax did not place any reliance before us on s. 4 of the Act.
Therefore we need not consider the scope of s. 4 of the Act.
Al that M. Solicitor General contended was that the case
cane either under s. 2(xii) or under s. 2(xxiv). He built
up his argunments thus

A partition in a HUF. invariably involves two steps, first
there is a division of status and thereafter there is a
di vision by metes and bounds. A coparcener’s shareis fixed
according to law as soon as there is a division of status.
Therefore, if at the time of division by metes and bounds he
chooses to take a share
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less than to which he is entitled to under law, “then the
same: would armount to a 'gift’ of the balance of property to
which he was entitled, to the other coparceners. W are
unable to agree with M. Solicitor General that in every
case of partition ina HUF. there should first be a
di vision of a status and thereafter a division by nmetes and
bounds. There are i nnunerabl e cases where a partition takes
pl ace without there being earlier any division of status.
Coming to the facts of the case, there is no, materia
before wus to show that there was any division of status
before the properties were actually divided. The Tribuna
has, not found that there was any division of status anopngst
t he nenbers of the famly before they di vi ded t he
properties. The partition deed is not before us nor are the
account books showi ng the division of the novabl e properties
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is before us. It is not known whet her under the registered
partition deed, there was only a partial partition or a
conplete disruption of the famly. That being so, we have
to proceed on the basis of the facts found by the Tribuna
and apply the law to the facts so found. The argunment that
there was first a division of status and the sane was
followed up by a division by netes and bounds does not
appear to have been urged before the Tribunal. Under these
circunstances, it is not necessary for us to consider what
would be the positioninlawif there was first a division
of status in a HUF. and the sane was followed up by
division by metes and bounds in which division one of the
coparceners takes properties, less than to what he is
entitled to under |aw

Bef ore proceeding to exam ne the rel evant provisions of the
Act, it is necessary to nmention that according to the true
noti on of an undivided Hndu famly, no individual menber of
that fam|ly, whilst it remains undivided, can predicate of
the joint and undivided property, that he, that particular
nenber, ‘has a certain definite share nanely a third or a
fourth. ALl the coparceners in-a Hndu joint famly are the
joint owners of the properties of the famly. So long as
the famly remains joint, no coparcener can predicate what
his share in the joint famly is. H s share gets determ ned
only when there is adivision of status or a division by
nmetes and bounds. /Therefore it is not correct to assume
that a coparcener in Hindu joint famly has any definite

share in the fam ly property, before its division. Havi ng
stated that nuch, let wus now proceed to consider the
rel evant provisions of the Act:

Section 3 of the Act is the charging section. It says:

"Subj ect to the other provisions contained in
this Act, there shall be charged for every
assessment year commrenci ng-on and fromthe 1st
day of April 1958, a
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tax (hereinafter referred to as gift-tax) in
respect of the gifts, if any, made by a person
during the previous year (other than gifts
made before the 1st day of April 1957) at the
rate or rates specified in the schedule."

"G ft' is defined in S 2(xii)-. That sub-
cl ause says:

" "gift" nmeans the transfer by one person- to
anot her of any existing novable or imovable
property made voluntarily and wi t hout
consideration in nmoney or noney’s worth, and
i ncludes the transfer of any property deened
to be a gift under section 4."

The expression ’'transfer of property’ is
defined in S. 2(xxiv) That provision reads :

" "transfer of property" nmeans any
di sposition, conveyance, assi gnment ,
settl enent, del i very, paynent or ot her
alienation of property and,’” without |[|imting

the generality of the foregoing, includes-

(a) the creation of a trust in property;

b) the grant or creation of any |ease,
nort gage, charge, easenent, licence, power,
partnership or interest in property;

(c) the exercise of a power of appointnent
of property vested in any person, not the
owner of the property, to determne its
di sposition in favour of any person other than
donee of the power; and
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(d) any transaction entered into by any
per son with intent thereby to di m ni sh
directly or indirectly the value of his own
property and to increase the value of the
property of any other person.
We shall first exam ne whether the partition with which we
are concerned in these appeals can be considered as transfer
of property under the general |aw. Thereafter we shal
proceed to consider whether it comes within the extended
nmeani ng given to that expression in s. 2(xxiv).
It is now settled by the decision of this Court in Conm s-
si oner of Income-tax, GQGujarat v. Keshavl al Lal | ubha
Patel (1) that a partition of joint Hndu famly property
cannot be considered as transfer in the strict sense-the
sense in which all |egal expressions are understood and nore
particularly in tax
(1) 55 1.T.R 637.

741
laws. 'In 'the course of that judgnent Sikri, J. (as he then
was) speaking for the Court observed

"But, is apartition-of joint Hndu famly
property a transfer in the strict sense? We
are of ‘the opinion that it is not. This was
so held in Gutta Radhakrishnavya v. Qutta
Sarasamma(1l). Subba Rao, J., (then a judge of
the Madras High Court) after exani ning severa
authorities cane to the conclusion that "
partition is really a process in-and by which
a joint enjoynent is transformed into an
enjoyment - in severalty. Each one of the
shares had an antecedent title and, therefore,
no conveyance is involvedin the process, as a
conferment of a newtitle is not necessary."
The Madras Hi gh Court _again exanmined the
guestion in M K__Stremann v. Conmm ssi oner of
Income-tax (2) with reference to section

16(3)(a)(iv). It observed that "obviously no
guestion of transfer of assets can, arise when
all that happens is separation -in status,

though the result of such severance in status
is that the property hitherto held by the
copar cenary i s held thereafter by the
separ at ed nmenber s as t enant s-i ncomon.
Subsequent partition between the di vided
nenbers of the famly does not anmount _either
to a transfer of assets fromthat body of the
tenants-i ncoormon to each of such tenants-in-
comon. "
The Punjab Hi gh Court cane to the sanme concl u-
sion in Jagan Nath v. State of Punjab(3).
Agreeing with these authorities, we hold that
when the joint Hndu fanmly property was
partitioned, there was no transfer of assets
within section 16(3)(a)(iii) and (iv) to the
wife or the mnor son."

We are bound by the ratio of that decision and if we nay say

so, we respectfully agree with the statenment of the |aw

quoted above. Hence we hold that the partition in the

famly of the assessee did not effect any transfer as

general | y understood in | aw

This takes us toto s. 2 (xxiv). The opening words of the

provision refer to 'transfer of property’. That cl ause
enunerates several types of transfers and not to any other
transactions. It is also necessary to attach significance

to the words "or other alienation of property" inmediately
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after setting out the various

(1) I.L.R 1951 Mad. 607. (2) (1961) 41 |.T.R 297.

(3) (1962) 64 P.L.R 22.
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types of transfers. ’'If we read the clause as a whole, it
is clear that it deals with transfer of properties in
vari ous ways.

As observed in Craies on Statute Law (6th Edn. p. 213) that
an interpretation clause which extends the neaning of a word
does not take away its ordinary meaning. An interpretation
clause is not neant to prevent the word receiving its
ordi nary, popular and natural sense whenever that would be
properly applicable, but to enable the word as used in the
Act, when there is nothing in the context or the subject
matter to the contrary to be applied to sonme things to which
it would not ordinary be applicable.

Bearing in nmind these principles, let us now examne the
scope of S. 2(xxiv). That provi si on speaks of
"di sposition",” " conveyance", < "assignnent", "settlenment",

"delivery", " paynent" or "other alienation of property".

A reading of this section clearly goes to show that the
wor ds "di sposi tion", *‘conveyance", "assi gnnent "
"settlenent", "delivery" and "paynent" are used as sone of

the nodes of transfer ,of property. The dictionary gives
various neanings for those words but those nmeani ngs do not
help us. W have to understand the neani ng of those words
in the context in which they are used. ~Wrds in a section
of a statute are not 'to be interpreted by having those words
in one hand and the dictionary in the other. In spelling
out the neaning of the words in a section, one mnmust take
into consideration the setting in which those terns .are
used and the purpose that they are intended to serve. |If so
understood, it is clear that the word "di sposition" in the
context nmeans giving away or giving up by a person of
sonet hi ng whi ch was his own, "conveyance" neans transfer of
owner ship, "assignment"” means the transfer of the «claim
right or property to another, "settlenment" neans /settling
the property, right or claimconveyance or disposition of
property for the benefit of another, "delivery" contenplated
therein is the delivery of one's property to another for no
consi deration and "paynent" inplies gift of noney by soneone
to another. W do not think that a partitionin a HWUF
can be considered either as "disposition" or "conveyance" or
"assignnent" or "settlenent" or "delivery" or "paynent" - or
"alienation" wthin the neaning of those words in s. 2
(xxiv).

This leaves us with cl. (d) of S. 2 (xxiv) which speaks of a
transaction entered into by any person with intent thereby
to dimnish directly or indirectly the value of his own
property and to increase the value of the property of
anot her person. A nmenber of HUF who, as “nentioned
earlier, has no definite share in the famly property before
di vi si on, cannot be said to di m nish
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directly or indirectly the value of his property or to
increase the value of the property of any other coparcener
by agreeing to take a share | esser than what he would have
got if he had gone to court to enforce his claim Ti |
partition, hi s share in t he famly property is
i ndeterm nate. He becones entitled to a share in the famly
property only after the partition. Therefore there is no
guestion of his either dimnishing directly or indirectly
the value of his own property or of increasing the value of
the property of anyone else. The "transaction" referred to
in cl. (d) of s. 2 (xxiv) takes its colour from the main




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

clause viz., it nmust be a transfer of property in sone way.
Thi s conclusion of ours gets support fromsub-clause (a) to
(c) of clause (xxiv) of s. 2, each of which deals with one
or the other node of transfer. |If the parlianent intended
to bring within the scope of that provision partitions of
the type wth which we are concerned, nothing was easier
than to say 2. In interpreting tax |aws, courts nerely | ook
at the works of the section. |If a case clearly comes within
the section, the subject is taxed and not otherwi se.

For these reasons, we agree with the view taken by the Hi gh
Court of Madras,, the' Tribunal and the Assistant Appellate
Conmi ssioner that the assessee nade no "gift" wunder the
partition deed in question

In the result these appeals fail. Civil Appeal No. 1341 of
1971 is dismissed on nerits and Civil Appeal No. 128 of 1969
is dismssed as being not maintainable. The assessee is
entitled to his costs-Fee one set.

K. B. N Appeal s
di sm ssed
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