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I ncome-tax-Limtation-Assessnent ~ nade after four years-If
barred-Provi sion saving assessnent in respect of sone
persons-1f discrimnatory-Indian I ncome-tax Act, 1922 (11 of
1922), s. 31, 34(3)-Indian Inconme-tax (Amendment) Act,
1953 (25 of 1953)) ss. 18, 31-Constitution of India, Art.
14.

HEADNOTE

The assessee and his father filed separate returns for the
year 1946-47 and the father also filed a return as Karta of
the Hi ndu undivided famly in which the income was declared
as nil on the ground that the Hindu undivided famly had
ceased to exist. On March 15, 1951, the Income-tax O ficer
amal gamated the inconmes of the assessee and his father and
assessed themon the total income as the incone of -a Hindu
undivided fanmily but he did not make any assessnment of the
assessee as an individual. On appeal by the (father. the
Appel | ate Assistant Comm ssioner, on March 20, 1953,  held
that there was no Hi ndu undivided famly, set aside that
assessnment and directed a reassessnent of the assessee and
hi s father as individuals. Ther eupon the I ncome-t ax
Oficer, by order dated Novenmber 27, 1953, assessed the
assessee as an i ndi vi dual

149

The assessce contended that the assessnent not having been
made within four years of the year 1946-47 i.e. by March 31,
1951, was barred by s. 34(3) of the Incone-tax Act, 1922,
The Appellate Tribunal held that the assessment was not
barred, but, at the instance of the assessee, it referred to
the Hgh Court the question whether the assessnment was
validly nmade. The Hi gh Court answered the reference in
favour of the assessee. The appellant contended that the
assessment was wthin tine as it was saved by the second
proviso to s. 34(3) as amended by the Anending Act, 1953 and
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that the assessnent was validated by s. 31 of the Anending
Act, 1953.

Held (per Das, Kapur and Sarkar, JJ., Hidayatullah and
Dayal , JJ., dissenting) that the assessnent not having been
made within the tine prescribed by s. 34(3), was barred.

S. C Prashar, Incone-tax Oficer v. Vasantsen Dwarkadas,
[1964] Vol. 1 S. C R 29, relied on

Per Das and Kapur, JJ.-The second proviso to s. 34(3) which
cane into force on April 1, 1952, did not revive the power
to assess which had becone barred. Further, the appell ant
could not rely upon s. 31 of the Amending Act of 1953, as
this question was not covered by the question referred to
the Hi gh Court.

Per Sarkar, J.-The second proviso to s. 34 (3) as anmended in
1953, in so far as it affected persons other than assessees
was void as violating Art. 14 of the Constitution. The
proviso sought to- save assessnments in respect of assessees
and those agai nst whom assessnments were nmade in consequence
of orders made under s. 31 in the assessnment cases of those
assessees but ~not those of other tax evaders. The
cl assification nade was w thout any intelligible differentia
having a rational connection with the object of the statute.
Per Hidayatullah and Dayal, JJ.-The assessnments were valid
and were saved by the second proviso to s. 34(3) as anended
in 1953 and by s. 31 of the Amendi ng Act of’ 1953. The Court
was bound to take notice of s. 31 of the Amending Act of
1953 even though it was not nentioned in- the order of
reference and in the judgnent of the H gh Court Section 31
of the Anending Act was clearly applicable to the case as
admttedly the proceedings comrenced after Septenber 8,
1948. Further the second proviso to s. 34(3) as anended in
1953 was not discrimnatory and did not offend Art.. 14 of
the Constitution. A lawrelating to tax evasion cannot |ay
down a
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uni form system applicable to all kinds of defaulters. The
class which falls within this proviso for which there is no
limt of time within which the assessment is to be 'made and
the class which falls "outside the proviso for which’' there
isalimt of 4 years or 8 years, arc two distinct classes.
The di fferent treat ment ari ses under di fferent
ci rcumst ances.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 214 & 215
of 1958.

Appeal s fromthe judgnent and decree dated May 7,1957 of the
Patna Hi gh Court in M J. C. No. 263 of 1956.

K.-N. Rajagopal Sastri and P. D Menon, for the Appellants.

S. P. Varma, for the Respondents.

1962. Decenber 12. The follow ng judgnents were delivered.
S. K Das, J., J. L. Kapur, J., and A K Sarkar, J.,
del i vered separate judgnents. The | udgnent of M
H dayatul | ah and- Raghubar Dayal, JJ., was delivered by
Hi dayatul |l ah, J.

S.K. DAS., Il.-The facts out of which these two a peals
have arisen have been stated in the judgnent of ny |earned
brother Kapur, J., and as | amin full agreement wth the
concl usion reached by him | need not re-state the facts.
The rel evant assessnent years were 1946-1947 and 1947-1948.
The assessnent orders were made on November 27, 1953. It is
obvious that the assessments were not made within the tine
prescribed by sub-s. (3) of s. 34, the period being four
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years in this case. The Tribunal relied on the second
proviso to sub-s. (3) of s. 34 as anended by the Anending
Act of 1953 which came into force on April 1, 1952, For
reasons which | have given in S. C. Prashar, Income tax
Oficer v. Vasantsen Dwarkadas (1), in which judgnent has
been delivered to-day, the second proviso to
(1) [21964] Vol. 1 S.CR 29
151
sub-s. (3) of s. 34 does not revive a remedy which becane
barred before April 1, 1952, when the anmended provi so cane
into force.
Next, the appellant relied on s. 31 of the Amending Act of
1953. 1 agree with ny learned brother Kapur,J., that the
guestion of |law which was referred to the High Court does
not take in the point now sought to be urged before us.
Secondly, for reasons given by me in S. C. Prashar, I|ncome-
tax Oficer v. Vasantsen Dwarkadas (1) | do not think that
s. 31 saves the assessnent.
I  would ‘accordingly disnmss the appeals wth costs; one
heari ng fee:
KAPUR, J.-These are two appeal s pursuant to a certificate
granted by the High Court of Patna against the judgnent and
order of that Court in which the follow ng question referred
by the Inconetax Appellate Tribunal was answered in the
negative and agai nst the appell ant
"Whet her having regard to the return dated
March 7, 1951, by Sardar Lakhmir Singh in his
i ndi vi dual capacity and to the provisions of
section 34 (3), the assessnent made on him on
Novenber 27, 1953, is validly made ?"
The rel evant years of assessnment are 1946-47 and 1947-48 and
the two appeals relate to these years  respectively. The
respondent is a son of S Nechal Singh. U to the
assessnment year 1943-44 the father and son were | being
assessed as a Hi ndu undivided fanmly.~ For the assessment
year 1944-45 a cl ai mwas made under s. 25A of the Income-tax
Act, hereinafter referred to as the 'Act’ and it was
contended that the incone of S. Nechal Singh and S/ Lakhnir
Singh should be separately assessed as their ~individua
i ncomes. This claimwas not accepted and the income was
assessed as that of a Hi ndu undivided
(1)[1964] Vol. 1 S.C.R 29.
152
famly wth S Nechal Singh as the Karta. For t he
assessment year 1945-46, S. Nechal Singh ~and -S. Lakhnir
Singh filed two separate returns and nade a clai munder s.
26A which’ was rejected and the father and son were assessed
as Hndu undivided famly but there was 'a protective
assessment upon S. Lakhmr Singh as an individual. An
appeal was taken to the Incone-tax Appellate Tribunal /which
held that the income of S. Nechal Singh and S. Lakhmir Singh
was not the income of a Hindu undivided family but | their
i ndi vidual incomes. The Appellate Tribunal set aside the
assessment of the Hi ndu undivided famly. In its order
dat ed Cctober 15, 1952, the Appellate Tribunal said
"The assessment, is therefore, set aside and
the Incone-tax Officer is directed to nake a
fresh assessnment according to law as from the
return stage upon the correct persons on the
sources of income belonging to themas found
above".
For the assessnent year 1946-47, three returns were filed
(1) by respondent S. Lakhmir Singh on March 15, 1651, in
regard to his separate incone, (2) by S. Nechal Singh also
in his individual capacity and the third under protest by S.
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Nechal Singh as the Karta of the Hindu wundivided famly.
The latter return was dated June 20, 1950, and the tota
income in the return was declared as nil. On March 15,
1951, the Inconme-tax Oficer assessed the total incone of S.
Nechal Singh and S. Lakhmir Singh as the income of the Hi ndu
undivided famly. On March 20, 1953, an appeal was taken
against the assessnent for the year 1946-47 and the
Appel | ate Assi stant Comm ssioner set aside the two orders of
the I ncone-tax Officer in view of the order of the I|nconetax
Appel l ate Tribunal dated Cctober 15, 1952, above referred
to. On  Noverber 27, 1953, the Income-tax Oficer made

assessnent upon respondent S. Lakhmr Singh in hi s
i ndi vidual capacity. An
153

appeal was taken against that assessment order to the
Appel | ate Assistant Commi ssioner and the contention raised
was that the order of assessment was barred under the
provisions of the wunamended s.34(3) of the Act. Thi s
contention was rejected and an appeal taken to the Appellate
Tri bunal ' was di sm ssed on Septenber 6, 1955. The Tribuna
hel d t hat under the anended proviso to s. 34(3) the |ncone-
tax O ficer was entitled to assess the income of the res-
pondent even thoughhe was not the appellant before the
Appel | at e Assi stant ‘Commissioner and there is no limtation
for such an assessnent. At the instance of the respondent
the question quoted above was stated to the Hi gh Court.

The High Court held that the Amendi ng Act of 1953 does not
apply to the facts of the present case and ‘the order of
assessment of the Income-tax Officer dated Novenber 27,
1953, was barred under the provisions of the unanended s.
34(3) of the Act; that was because on April 1, 1952, when
the Anmending Act of 1953 cane into force the power  of the
Income-tax O ficer to assess the tax for 1946-47 had al ready
become barred and a right had accruedin favour 'of the
respondent before April 1, 1952.

In regard to the assessnent of 1947-48 also for the  same
reasons the assessnent was held to be illegal. Two appeals
have been brought against those orders in regard to the two
assessnment orders and the appeal s have been consoli dated.
The argurment on behalf of the appellant is that the I ncome-
tax O ficer made the assessnent on Novenber 27 , 1953, .in
pur suance of the order of the Appellate Assi st ant
Comm ssioner dated March 20, 1953, and as at the time when
the Inconmetax Officer conpleted the assessnment the proviso
to s. 34(3) had cone into operation the Incone-tax officer
could, in spite of the I apse of the period,
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reassess the respondent and the reassessnent was therefore
valid.- The argunment raised was really the same as /that
raised in S. 0. Prashar, Incone-tax Oficer v. Vasantsen
Durkadas (1), judgnent in which case has been “delivered
t oday.

In the present case the period applicable was four ' years.
In regard to the assessnments for the years 1946-47 and 1947-
48 the period of four years ended before April 1, 1952. For
reasons given in S.C. Prashar’'s (1) case the assessment wll
be barred and in our opinion the High Court rightly held it
So.
Anot her argunent sought to be raised in support of the
assessnment order of the Inconme-tax O ficer was based on s.
31 of the Anending Act 1953. It was submitted that under
the first part of that section the assessnment proceedings
have been vali dat ed.
The rel evant portion of s. 31 is as follows:--

"For the renoval of doubts it is hereby dec-
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| ared that the provisions of sub-sections (1),
(2) and (3) of section 34 of the principal Act
(the Indian Income-tax Act, 1922) shall apply
and shall be deenmed al ways to have applied to
any assessnent or reassessnent for any year
endi ng before the 1st day of April 1948 in any
case where proceedings in respect of such
assessnment or reassessnment were  commenced
under the said sub-sections after the 8th day
of Septenber 1948."
It was argued that the assessments are for the year ending
before April 1, 1948 and the assessnments were comenced
under sub-ss. 1, 2 and 3 of s. 34 after Septenber 8, 1948
and therefore sub-ss. 1, 2 and 3 nust be deened to have
applied to the two assessnents. In the first place no such
guesti on was raised
(1) [21964] Vol. 1 S.C.R 29.
155
before' the High Court. It had only to answer the question
which was referred to it asit was acting in its advisory
jurisdiction; —and it could not answer any other question
But it was, submitted that the formof the question itself
is such that it takes in the applicability of s. 31 of the
Amendi ng Act of 1953. As we have said above this question
was not referred’ toeither in the Hgh Court or in the
Grounds of Appeal when the certificate was applied for nor
in the appellant’s Statenent of Case.. The form of the
guestion al so does not take in the applicability of s. 31 of
the Amending Act 1953. The question refers firstly to the
return filed by the respondentS: Lakhmr Singh dated March
7, 1951, and then to the provisions of s. 34 (3). It has no
reference to the validity of the proceedi ngs because of the
conmencenent of the proceedings after Septenmber 8, 1948.
The comrencenent of the proceedings in regard to assessnent
year 1946-47 has not been shown to be after September 8,
1948. No doubt the return was filed on March 15, 1951, but
there is nothing to show what the date of the conmmencenent
of the proceedings was. |If the appellant wanted to rely on
s. 31 it was his duty to place all the effectuall materials
before the Appellate Tri bunal on the basis of which a
properly framed question could be referred and then answered
by the High Court. On the material as it stands no question
of the application of s. 31 of the Anending Act of 1953
arises nor is there a finding that the commencenent of the
proceedi ngs was on March 7, 1951, when according to the
guestion referred the return was filed. In this view of the
matter the applicability of s. 31 of the Anending Act of
1953 is not available to the appellant.
The extent of jurisdiction of the Hi gh Court under s. 66 of
the Act has been decided by this Court in The New -Jehangir
Vakil MIls Ltd. v. Commi Ssioner of Inconme-tax. (1)
(1) [1960] 1 S.C. R 249.
156
For reasons given above the appeals fail and are dism ssed
with costs. One hearing fee.

SARKAR, J.-These appeals concern the two assessnent
years, 1946-47 and 1947-48. The question is whether the
assessment orders in respect of these years which were both
made on Novenber 27, 1953, are valid wunder the second
proviso to sub-s. (3) of s. 34 of the Income-tax Act, 1922
as that proviso stood after it was anended by s. 18 of the
I ncome-tax (Anendnent) Act, 1953.

The assessee is Lakhmr Singh, the respondent in these
appeal s. Up to the year 1943-44, the assessee formed a
H ndu undivided famly with his father Nechal Singh and his
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brother Dhanbir Singh. For the year 1944-45, a claim was
nmade under s. 25A of the Act that the joint family had been
di srupted and the nenbers of it should be assessed
i ndi vidual ly. This claimwas rejected. For the next year
1945-46, the claimunder’ s. 25A was repeated: This claim
was again rejected and the assessment was nmade on the basis
of a Hi ndu undivided fam |y, but a protective assessnment was
nmade upon the assessee as an individual for the incone which
he had shown in the separate return filed by him This tine
an appeal was filed against the rejection of the claimunder
s. 25A VWile the aforesaid appeal was pending, the
assessee and his father filed separate returns for the vyear
1946-47 and the father also filed a return as Karta of the
Hi ndu undivided fam |y in which the incone was declared as
nil on the ground that the H ndu undivided fanmily did not
exi st since 1944-45. On-March 15, 1951, the |Incone-tax
Oficer amalgamated the incones of the assessee and his
fat her; assessable in-the year 1946-47, and assessed them on
the total 'income as the income of a Hindu undivided famly.
He however did not nake any protective assessnent this tine
as he had done for the year 1945-46. The assessee’'s father
as
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the Karta of the Hindu undivided fam |y appealed from the
order of March 15, /1951

On Cctober 15, 1952, the |Incone-tax  Appellate Tribuna

al l owed the assessee’s appeal agai nst assessnment as a Hindu
undivided fanily for the year 1945-46 and observed : "' W,

therefore, conclude ‘that notwthstanding the erroneous
description given by the appellant to himself in his returns
before 1943-44 as Hi ndu Undivided Fam |y, in which status he
was accordingly assessed in the past on the incone from
property’ and business etc., which belonged either to himor
to him and his partner and el der son _Lakhmir Singh, the
assessnment made for the year 1945-46, in the status of a
H ndu Undi vi ded Fam |y cannot be sustained. The assessnent
is, therefore, set aside andthe Income-Tax Oficer is
directed to nake a fresh assessnment according to | aw as from
the return stage upon the correct persons and the sources of
incone belonging to themas found above." Inview of this
order of the Tribunal, the assessee’s appeal ~from the
assessment order in respect of 1946-47 was also allowed by
the Appellate Assistant Conm ssioner on March 20, 1953 and

the assessnment order of March 15, 1951 was set aside. The
Appel | ate Assistant Commissioner’s order said, " Heard the
appel | ant . It having been decided that the —assessment on

the status of a H U F. is not sustainable the ~“assessnent
is SET ASIDE for a re-assessnent of sources involved on. the
correct persons and in the correct status according to Law "
The position with regard to the vyear 1947-48 was
substantially the sane. The assessee and his father had
been assessed on their total inconme as nenbers of a  Hindu
undi vided famly by an order of the Income-tax O ficer dated
March 24, 1952. The assessee’s father as the Karta of the
undi vided fam |y appealed fromthis order. The Appellate
158

Assi stant Conmissioner allowed this appeal on Mrch 21
1953, and set aside the assessment order of March 24, 1952.
He observed, "Heard Appellant. For the same reason as in
1946-47 the assessnent is set aside for a re-assessment.” It
appears that for the year 1947-48 al so the assessee and his
father had filed separate returns and the father filed also
a return as a Hindu undivided fam |y declaring the incone in
the last nmentioned return as nil. |In this year also there
does not appear to have been any protective assessnent
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agai nst the assessee individually.
Thereafter the Income-tax Oficer proceeded to nmke the
i mpugned orders of assessnent of Novenmber 27, 1953, in
respect of the years 1945-47 and 1947-48 on the returns
which had been filed by the assessee in his individua
capacity. The assessee appealed against the order of
Novermber 27, 1953, but the appeal was dism ssed. Thereafter
the assessee obtained an order fromthe Tribunal referring
the ,follow ng question in respect of the Tribunal’s order
di smissing his appeal against the assessnent for the vyear
19-16-47 for the decision of the Hi gh Court at Patna.
"Whet her having regard to the return dated 7th
March, 1951, by Sardar Lakhmir Singh in his
i ndi vidual ~ capacity and to the provisions of
s. 34(3) the assessment made on him on the
27t h Novenber, 1953 is validly nmade".
A simlar question was referred to the H gh Court under
anot her~ order of the Tribunal in respect of the year 1947-
48. The Hi gh Court answered the questions against the
revenue  ‘authorities who have, therefore, cone up in appea
agai nst the decision of the H gh Court. That is why there
are two appeal s.
The assessee contends that the orders of assessment were not
within time prescribed ins. 34(3) of
159
the Act. Under the substantive part of 'sub-s. (3) the
orders of assessnent shoul d have been nade within four years
of the years 1946-47 and 1947-48, that is, by March 31 of
1951 and 1952 respectively but they were made on Novenber
27, 1953. It is, therefore, not in dispute that if they
were not protected by the second proviso to sub-s. (3) of s.
34 as anended by the amendi ng Act, 1953 earlier nentioned,
then the orders were not valid. The question is, were they
so protected ? The second proviso i's in these terns:
"Provided further-that nothing contained in
this section limting the tine wthin which
any action mmy be taken or any or der
assessment or re-assessnent nay be nade,  shal
apply to a re-assessnent nade under section 27
or to an assessnent or re-assessnment nmde on
the assessee or any person in consequence _of
or to give effect to any finding or direction
contained in an order under section 31
section 33, section 33A, section 33B,~ section
66 or section 66A."
It is contended that under this proviso, the orders would be
valid notw thstanding the provision in the substantive part
of sub-s. (3). But it strikes in that this proviso offends
Art. 14 of the Constitution and is, therefore, - itself
i nvalid. If that is so, of course, no question of its
protecting the assessnent orders made in this case arises.
Now, the proviso purports to nmake valid an assessnent. nade
beyond the period provided for it in the substantive part of
sub-s. (3) where the assessnent is nade in consequence of an
order under section 31 or certain other sections. Secti on
31 deals wth an order in appeal nmde by an Appellate
Assi stant Comm ssioner. Now, in this case the orders of the
Appel | ate Assi stant Comm ssioner were passed

160
under s. 31 on March 20 and 21, 1953. These orders | have
earlier set out. It was in consequence of them that the

di sputed orders of assessnent came to be passed. W are not
concerned with the other sections nentioned in the proviso.

Now, the proviso in substance says that notw thstanding that
an order of assessnment is bad as having been made beyond the
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time prescribed in the substantive part of sub-s. (3) for
nmaking it would not be bad if ", nmade on the assessee or any
person in consequence of......... an order under section 31"
The proviso, therefore, puts in a class the assessee and
ot her persons agai nst whom an order of assessment is made in
consequence of an order under s. 31. It discrimnates
agai nst these persons inasnuch as an order of assessnent
against them can be nade at any time but in the case of
ot her evaders of tax, an order nust be nmade within the tine
prescribed in the substantive part of sub-s. (3). The
assessee in the proviso is the assessee in the appeal from
or in other proceedings in whose assessnment an order under
s. 31 or the other sections nentioned in the proviso, is
made. It may be said though | do not pronounce finally on
the question now that such an assessee nay be put in a
separate class, for in hiscase, in his presence it has been
found judicially that he has evaded tax. To that extent, he
may be different from other evaders of tax and the
differentia that distinguishes himnmay have a rationa

relation to the object of the Act, nanely, prevention of
evasion of tax and collection of tax that was due but had
not been paid.

But the proviso puts-in a class not only the assessee but
ot her persons, nanely, those against ~whom an order of
assessment conmes to be nade in consequence of an order under
s. 31 mamde in the assessnment case of another person, that

is, the assessee nentioned in the proviso. These persons
obvi ously
161

are per sons agai nst whom -t he Appel I'at e Assi st ant
Conmi ssioner nmaking the order under s. 31 in an appea

arising out of the assessnent case of another ' person

entertains a viewthat they have evaded -paynent ‘of tax.
Such anot her person was not a party to any proceedi ng ' under
s. 31; he had no opportunity to show to the Appellate
Comm ssioner that the view that he had entertained about him
was unwarrant ed.

The question then arises, whether such other person can be
put in a class as contrasted with other evaders of tax? It
i s not suggested and cannot be suggested, that there are no
ot her evaders of tax except those who have been found to be
such in proceedi ngs under s. 31 and the other sections nen-
tioned in the second proviso. I find no intelligible
differentia between a person who has been found in as. 31
proceeding to have evaded tax and other .evaders of  tax,
which wll have any rational relation to the object of the
second proviso. It is true that there may have been sone
kind of evidence in the proceedi ngs under s. 31 which nmay
have satisfied the Appell ate Conm ssioner that a person not
before himhad evaded tax. But then it is possible for the
revenue authorities to be satisfied on equally good evidence
ot herwi se than in the course of proceedings nmentioned in the
second proviso, that a person has evaded tax. | see no
di stinction between such a person and the person nentioned
in the proviso. But such a person has the advantage of the
bar of tine against an assessment order concerning him as

provided in the substantive part of sub-s. (3). Thi s
advantage is denied to the persons mentioned in the second
provi so. It seens to ne that the second proviso makes a

hostile discrimnation against persons mentioned in it and
the classification nmade by it is without any intelligible
differentia having a rational connection with the object of
the statute. | think, therefore, that the second proviso to
sub-s. (3) of

160
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s. 34, as anended by the anmending Act of 1953, in so far as
it affects persons other than assessees is void as violating
Art. 14 of the Constitution. It cannot validate the
assessnment orders in this case. As | have said before, it
is not necessary in this case to say that the proviso is bad
as nmaking a hostile discrimnation against the assessee
nmentioned in it and | do not do so. The respondent Lakhnir
Singh was not the assessee in the s. 31 proceedings in
consequence of which the assessment order against him was
made. The assessee was his father as the Karta of a non-
exi stent famly. The proviso is invalid against t he
respondent Lakhm r Singh.

| would, therefore, dismss the appeals.
For the judgnent of Hidayatullah and Raghubar Dayal, JJ.,
see S.C. Prashar, Incone-tax O ficer v. Vasantsen Dwarkadas,
ante p. 29.
By COURT : In /accordance with the opinion of the mmjority,
the appeals are dism ssed with costs, one hearing fee.

Appeal s di sm ssed
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