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CASE NO. :
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PETI TI ONER

MGURNEI ACTI EPRAL MUCMOBRAPI ORATI ON OF
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K. V. SHRAM K SANGH & ORS

DATE OF JUDGVENT: 12/ 03/ 2002

BENCH

D. P. Mohapatra & Shivaraj V. Pati

JUDGVENT:

Shivaraj V. Patil, /J.

Leave granted.

Thi s appeal is filed by the Minicipal Corporation of G eater

Munbai chal | engi ng the correctness and validity of the inmpugned

j udgrment and order nmamde in the wit petition by the H gh Court.
The writ petition was filed by a registered trade union called
Kachara Vahat uk Shram k Sangh (hereinafter referred to as ‘ Union’
It clains to represent 2000 wor knen doi ng the work of lifting,
transporting and dunping of debris, garbage, silt, house gully
material etc., at the various dumping grounds of the Bonbay
Muni ci pal Corporation. The appellant herein is the respondent no.
1inthe wit petition (hereinafter referred to as '’ Corporation’)
and respondent nos. 2-33 are different contractors who had been
entrusted with the above-nmenti oned work on contract basis.
Respondent no. 34 is the State of Maharashtra and respondent no.
35 is the Contract Labour Board established under the provisions
of the Contract Labour (Regulation & Abolition) Act, 1970 (CLRA
Act). Respondent No. 36 is the Conm ssioner of Labour for the
State.

In the wit petition, it was enphasized that the nature of
work carried out by the contract |abour is perennial; nerely
because the Corporation has chosen to enpl oy system of contract
| abour for discharging its statutory obligations, the contract
| abour does not cease to be workman of the principal enployer
the Corporation. According to the wit petitioners (Union), if at
all, contract |abour systemwas to be pernmitted, it could be done
only in accordance with the provisions of the CLRA Act; an
enpl oyer could not be allowed to carry on work through contract
| abour unl ess provisions of the statute were strictly conplied
with and that the Corporation was carrying on the work through
contract |abour for alnpbst 15 years even w thout registering
itself as a principal enployer, that too through contractors who
were not holding any |icence under the CLRA Act. It is the
further case of the Union that it kept on conplaining to the
Labour Comm ssi oner about the gross violation of |aw and the | ega
rights of the workmen concerned. The Labour Conmi ssioner, after
investigation into the conplaints, addressed |letter dated
18.7.1998 to the Chief Secretary of the State recomrendi ng
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abolition of the contract | abour system observing that Solid Waste
Managenent Department is one of the sections of the Corporation
which is in operation for nmore than hundred years; in this
Departnent the work of collection, transportation, dunping and

di sposal of the garbage, refuse, debris etc. is perforned. The
Labour Conmm ssioner also stated in the letter that the Solid Waste
Managenent Department had applied for registration as principa
enpl oyer under the CLRA Act on 17th Decenber, 1996. |In the
meanwhile, the wit petition had already been filed, so the said
application was kept in abeyance. He also stated that none of the
contractors had obtained |icence under the provisions of the CLRA
Act. He further pointed out that by the letters of 25th Cctober
1997 and 19th May, 1998, the Union had nade representations to the
Chairman of the State Contract Labour Advisory Board requesting
himto advise the State Government to abolish the system of

enpl oyment of contract |abour in the solid Waste Managenent
Department of the Corporation. ~In the letter of the Labour

Conmi ssioner, itis also stated that the work performed by the

wor kers enpl oyed by the contractors is of regular and pernmanent
nature. I'n the wit petition, it is also stated that the contract
entered into by the Corporation with the contractors is a sham
arrangenent. The worknen concerned with the wit petition are in
law and in fact enpl oyees of the Corporation, particularly so,
when the task of sweeping and cl eaning roads, gullies and renova
of debris and garbage etc. are the statutory duties to be
perfornmed by the Corporation under Sections 61(C), 365 and 367 of
t he Bonbay Muni ci pal Corporation Act, 1888 (for short the ‘Act’).
It is also stated inthe wit petition that the conditions of
service of these worknmen are horrible and inasnuch as they are
required to handl e corpses of animals, excreta of animls and
human- bei ngs from house gullies and garbage dunps toxic and other
danger naterial etc. In support of the wit petition, reliance
was placed to the Crcular dated 26.4:1985 issued by the Govt. of
Maharashtra relating to Bhangi Mikti (prevention of scavengi ng),
Circul ar dated 30.8.1996 issued by the Corporation on the
precautionary neasures to be taken while engagi ng contract | abour
the letter dated 27.11.1996 addressed to the Additiona
Conmi ssi oner, Corporation, by the then Chairman of 'the Standing
Commttee of the Corporation Shri Hareshwar Patil stating that the
gar bage workers were not properly treated; there was no difference
bet ween t he permanent workers of the Corporation and the contract
wor kers; their conditions were really pitiable and steps are to be
taken to inprove the situation. Reference is also nade to the
letter of the Labour Comm ssioner dated 18.7.1998 addressed to the
Chief Secretary of the State requesting to recommrend the natter to
the State Contract Labour Advisory Board for abolition and

prohi bition of the contract |abour system The Mmnister for
Labour of the State addressed a letter dated 4.2, 1999 to the
Conmi ssi oner of the Corporation reconmendi ng for abolishing the
exi sting contract system In the wit petition, the follow ng
reliefs were sought :-

"(a) for a Wit of Mandanus or any ot her
appropriate Wit, order or direction,
directing the State of Maharashtra and
Contract Labour Board, Bonbay Minicipa
Corporation to forthwi th abolish the
contract |abour systemin the Solid Waste
Department and for regul arization of the
services of all the worknen concerned wth
this Petition with retrospective effect
forthwith and to pass appropriate order
forthwith.

(b) for an order directing the Respondent to
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mai ntain status quo in respect of the
enpl oyment of the worknen concerned with
this Petition.

(c) For an order directing the Respondent No. 1
to forthwi th absorb all the workmen

concerned with this Petition as regul ar

and pernmanent workmen with retrospective

effect fromtheir initial date of work.

(d) For an order directing the Respondent No. 1
to treat all the worknen concerned with

this case on par with the pernanent

worknmen in terns of wages and all service
conditions............. ....... "

In reply to the wit petition the Corporation in the
affidavit filed on its behalf inter alia submtted that the wit
petition should be dismssed declining to entertaining it under
Article 226 of the Constitution to adjudicate the disputed
guestions-of facts. Section 61(2) of the Act inposes a statutory
duty on the Corporation for renoval of garbage. The Solid Waste
Management Department has enpl oyees, mukadans and overseers
engaged in the activity of renoval of garbage. For this purpose
the Department uses its own staff and not contract |abour. It has
its own vehicles for the purpose of renoval of garbage. Because
of insufficiency of vehicles it also hires private vehicles on
contract basis for the renoval of garbage; the vehicle owners
supply the vehicles with a driver and cl eaner; and only the
Cor porati on enpl oyees are engaged i n remnpval of garbage.

Further, according to the Corporation, under Section 367 of

the Act its Comm ssioner provides or appoints in proper and
conveni ent situations public receptacles, depots and places for
the tenporary deposit or final disposal of the refuse/debris.
Under Section 368, if the owner or occupier of any trade prem ses
desires perm ssion to deposit trade refuse, collected daily or
periodically fromthe prem ses, tenporarily upon any place

appoi nted by the Comm ssioner in this behalf, he nay, on the
application and on paynment of such charges, allow the applicant to
deposit refuse/debris. The Corporation merely provides its
services to those generators of debris |ike MHADA or private land
owners or builders, who are liable to pay stipul ated charges for
the work of disposal of debris perforned by the Corporation. For
the purpose of renpval of debris the Corporation-accepts separate
tenders fromthe contractors. This work, not being the statutory
responsibility of the Corporation, is not done by its enpl oyees.
Copy of the tender submitted by the contractor for renoval of
debris and copy of the contract entered into by the Corporation
with the contractors, as per Ex.-5 and 6, clearly show that the
wor kers engaged in the said activity of renmoval of “debris are not
enpl oyees of the Corporation. The allegations that nerely paper
arrangenents are nade by the Corporation to avoid statutory
l[iabilities and that such contracts are shamand illegal -are
denied by the Corporation. It is also stated that the Corporation
has been taking stringent action against the contractors so that
they should comply with the statutory requirenents such as M ni num
Wages Act and the contractors are also directed to provide the

| abourers with good quality of raincoats with caps, gum boots and
hand gl oves etc. It is denied that the Corporation is using the
contract |abour as slaves or bonded labour. It is the specific
case of the Corporation that the workers engaged by the
contractors are not its enpl oyees

It is further the case of the Corporation that CLRA Act does
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not abolish contract |abour as alleged by the Union; the power to
abol i sh contract |abour vests with the appropriate Governnent and
in this case the appropriate Governnment is State Governnent. The
appropriate Government before abolition of contract |abour under
Section 10 of the CLRA Act nust consult State Board, constituted
under Section 4 of the CLRA Act being an expert body, before
contract |abour can be provided. Further, the relevant factors
such as whether the work is incidental or necessary for the
establishnent is to be taken into consideration as contenpl ated
under Section 10 of the CLRA Act. Based on these statenents made
in the affidavit the Corporation prayed for disnissal of the wit
petition.

The High Court by its order dated 18.11.1998 in wit
petition No. 2135/98 ordered the Labour Comm ssioner to
aut henticate the list of workmen of the respondent no. 1 - Union
The Labour Comm ssioner on 9.2.1999 gave his report to the High
Court stating that it was not possible for himto verify the
aut henticity of thelist of workmen.

However, the Hi gh Court allowed the wit petition and made
the follow ng order: -

"(a) The system of enpl oyi ng contract | abour
on the work in Solid Waste Managenent

Depart nent shall be discontinued by the

first Respondent- Corporation wth

i medi ate effect.

(b) 782 contract | abourers who have been
identified as working through contractors
on the work of Solid Waste Managenent
Depart ment shall be absorbed as pernmanent
enpl oyees in the enpl oynent of the first
Respondent - Cor por ati on on the appropriate
wage scal es and extended all conditions of
service as avail able to other pernmanent
enpl oyees doing same or simlar work in
the enpl oyment of the first Respondent -
Cor por ati on.

(c) A Comm ttee conprising of an officer to be
nom nat ed by the Commi ssioner of Labour

an officer to be nominated by the

Muni ci pal Conmi ssioner and a

representative of the Petitioner-union

shall verify the clainms of all worknen

ot her than those whose clai ms have al ready

been verified by the Conm ssioner of

Labour, after taking such evidence as the

said Committee desires.

(d) The said Conmittee shall nmake a report to the
Muni ci pal Corporation indicating the
persons who were actually working as
contract |abourers in the Solid Waste
Managenent Departnment on the date on which
the Wit Petition was filed. |Imediately
on receipt of such report, the first
Respondent Corporation shall absorb such
wor knmen al so as pernmanent worknmen in the
Solid Waste Managenent Departnent and
extend to them pay and all conditions of
service and benefits as given to other

per manent wor kmen doi ng sane or simlar
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wor K.

(e) Though, strictly speaking, under the
principles laid down in Air India s case
(supra), the worknen would have to be
absorbed as pernmanent enpl oyees and gi ven
all the benefits fromthe dates of their
respective enpl oynment, as we have found
some difficulty with regard to
identification, we direct that the
absorption into service as permanent

enpl oyees and extension of all benefits
shal |l be done as fromthe date of the Wit
Petition i.e. from1st July, 1997."

On behal f of the Corporation it was contended:
(a) That the disputed questions of facts arose for consideration
inthe wit petition. ~Hence the H gh Court was not right
and justifiedin adjudicating those di sputed questions of
facts exercising jurisdiction under Article 226 of the
Constitution; as held by this Court i'n various decisions in
matters like this it was for the industrial adjudicator to
deci de in appropriate proceedi ngs; even assuning that al
the conditions of contract |abour under Section 10 of the
CLRA Act were shown toexist it was for the court to order
abolition of contract | abour;

(b) The matter ought to have beenleft to be decided by the
Government as to abolition of contract |abour as |aid down

by this Court in BHEL Workers Association, Hardwar and

ot hers vs. Union of India and others [(1985) 1 SCC 630],
Catering O eaners of Southern Railway vs. Union of \India and
others [(1987) 1 SCC 700] and CGujarat El ectricity Board,

Thermal Power Station, Ukai, Qujarat vs. H nd Mazdoor Sabha

and others [(1995) 5 SCC 27].

(c) The High Court was also wong in ordering automatic
abolition of the contract |abour on the basis of judgnent of
this Court in Air India Statutory Corporation and others vs.
United Labour Union and others [(1997) 9 SCC 377]; the said
j udgment now stands overrul ed by the Constitution Bench
judgrment of this Court in Steel Authority of India Ltd. Vs.
Nati onal Uni on Waterfront Wb rkers [(2001) 1 SCC 1].

(d) Neither there was enquiry nor finding was recorded by the
H gh Court that the I[abour contracts with the contractor

were sham or canoufl age or only device to deprive the worker

of the benefits otherw se available to him the H gh Court

has not ordered absorption of the | abours on the ground that

the | abour contracts were sham or bogus; the H gh Court

wi t hout enquiry and consi derati on whet her such contracts

wer e sham proceeded to say so on the ground that such | abour
contracts were nmade wi thout conplying with the provisions of

the CLRA Act and, therefore, there is automatic absorption

(e) The Union has not filed cross-objections agai nst the Hi gh
Court judgnent conplaining that the H gh Court ought to have
recorded a finding that such contracts were shanm further

such investigation as to whether contracts were sham coul d

be investigated only by an industrial adjudicator as

strongly held by this Court in several cases including in

the reasoned Constitution Bench judgnent in SAIL (supra).

On behal f of the Union submnissions were made supporting the
i mpugned judgnent and order, contending that
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(a) contract |abour system nmay be characterized as shamif the
work is of continuous nature, supervision and control is by
the principal enployer, the work is of statutory nature, the
princi pal enmployer and the contractor cannot produce any
records such as pay slips, muster roll, attendance cards or
wage registers to show that the workers were actually

enpl oyed through a contractor, the workers work in the
establ i shment of principal enployer, neither the principa
enpl oyer nor the contractors have obtained |icences or
certificates under the CLRA Act, the nature of work is
essential to the work of the establishnent, the
establ i shnent rules itself provide that contract | abour

shal | not be used for perennial work and workers are kept in
bondage.

(b) Normal Iy the Hi gh Court; under Article 226 of the
Constitution, enquire-as to whether the contract |abour
systemis ‘a sham and direct absorption, but where facts are
by and | arge undisputed, many years have passed and all the
aut horities have recommended the absorption of workers but
the ultimate authority has failed to act for a long time and
it would be an act infutility and waste of time and al so
cause injustice to the workers, the H gh Court could go into
the question and pass orders instead of renanding the
matter.

On behal f of ‘both the sides our attention was drawn to
rel evant material on record in support of their respective
contentions.

After the High Court passed the- inmpugned judgnent and order
request was nade on behal f of the Corporation for staying the
order to enable it to approach this Court challenging the samne.
After hearing both sides, the high Court stayed the order for a
period of six weeks subject to certain conditions in the follow ng
terns: -

"(a) There shall be stay of our order for a period
of six weeks, except the direction pertainingto

the appointnent of the Committee and the work to

be done by it as provided in paragraphs (c) and

(d) above.

(b) Al 782 worknmen who have al ready been
identified by the Ofice of the Conm ssioner. of
Labour shall be provided work by the first
Respondent Corporation and paid daily wages of
Rs. 100/- without prejudice to the rights and
contentions of the first Respondent Corporation
and al so without prejudice to the rights and
contentions of the concerned workmen.

(c) The first Respondent Corporation is not obliged to
extend any ot her conditions of service except

safety and sanitary equi pnments to the concerned

wor kmen during the period of six weeks from

t oday. "

On 26.10.1999, this Court passed order to mmintain status
quo till the matter cane up before the Mdtion Bench. On
5.11.1999, this Court issued notice to the respondents and ordered
to maintain status quo regarding enpl oynent of the concerned
enpl oyees till further orders.
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In view of the order of this Court dated 10.10.2001, the ex-
of ficio Menber Secretary, State Contract |abour Advisory Board and
Comm ssi oner of Labour at Mumbai filed additional affidavit on
behal f of respondent no. 35 saying that the Union by its letter
dated 19.5.1998 requested the State Contract Labour Advisory Board
to take up the matter regardi ng prohibition of contract |abour
systemprevailing in the Solid Waste Managenent Departnent of
Corporation. Pursuant to the direction received fromthe
Government of Maharashtra dated 9.2.1999, the Board in its neeting
hel d on 6.3.1999 heard the representatives of the Corporation and
the Union and advi sed the Corporation to abide by the CLRA Act and
the M ni num Wages Act, 1949 and to provide all facilities to the
contract |abourers enployed in the Solid Waste Managenent. It is
further stated that in view of the inmpugned judgnent and due to
t he pendency of Special Leave Petition in this Court, the State
Contract Labour Advi sory Board has kept the matter in abeyance.

The Hi gh Court noticing the duties of the Minicipa
Cor porati on under the Act contained in the various Sections held
that the 'said provisions inposed statutory duties on the
Corporation to keep the city clean free of garbage, rubbish,
refuse etc. The High Court took the view that if the Corporation
chose to enpl oy some other agency to discharge its obligation, it
could do so provided it i's consistent with the applicable |ega
provisions; after the enforcement of the CLRA Act under Section 7,
the Corporation being principal enployer was conpul sorily required
to register itself with the appropriate registering authority and
every contractor was required to obtain a |icence under Section 12
of the Act but neither the Corporation nor the contractors
conplied with the said provisions in spite of the grievances
voi ced by the union repeatedly. The H gh Court 1ooking to the
| etter of the Labour Conm ssioner dated 18th July, 1998 to the
Chief Secretary of the State recomendi ng abolition of the
contract |abour system letters dated 4th February, 1999, 5th April
1999 and 10th may, 1999 addressed by the Labour Mnister to the
Conmi ssi oner of Corporation dealing wth the working conditions of
the contract |abour and inaction of the Corporation /and finally
recommendi ng for abolition of the contract |abour system ordered
for absorption of workers directly. During the course of the
argument, the learned Addl. Govt. Pleader was asked as to why the
sai d Contract Labour Abolition Advisory Board and the State of
Mahar ashtra shoul d not issue an order prohibiting enpl oyment of
contract labour in the Solid Waste Managenent Departnent, it was
informed that on account of election code of conduct, decision
could not be taken in the matter. |In this view, the H'gh Court
felt that the fate of the workers could not be | eft hanging on the
sweet nercy of the Corporation and/or the State Government and it
has becone the responsibility of the Court to discharge its
constitutional duty to see if the Union was entitled to relief in
| aw and grant them such relief by then and there itself.
Thereafter, the High Court referring to various decisions cited
and mainly relying on the decision of this Court in Air India case
(supra) and applying the principles stated therein to the present
case and allowed the wit petition granting the reliefs to the
union in terms al ready stated above.

In a recent Constitution Bench judgnment of this Court in
Steel Authority of India Ltd. & Anr. vs. National union Waterfront
Wrrkers & Ors. (2001) 7 SCC 1] Air India case (supra) is
specifically overruled. 1In the said judgment, after referring the
various decisions of this Court including the decisions cited
bef ore us and on el aborate consideration and anal ysis, the
Constitution Bench in para 125 of the said judgnent, outlined the
conclusions. To the extent they are relevant for the present
pur pose read: -
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"125. The upshot of the above discussion is
outlined thus: -

(1)

(2) e T TP

(3) Nei t her Section 10 of the CLRA Act nor any

ot her provision in the Act, whether expressly or
by necessary inplication, provides for automatic
absorption of contract l[abour on issuing a
notification by the appropriate Governnent
under sub-section (1) of Section 10, prohibiting
enpl oyment of contract |abour, in any process,
operation or other work in any establishment.
Consequently the principal enployer cannot be
required to order absorption of the contract

[ abour working in the establishnent concerned.
(4) We overrul e the judgnment of this Court in Air
I ndi a case prospectively and declare that any
direction issued by any industria

adj udi cator/any court including the H gh Court,
for absorption of contract |abour follow ng the
judgrment in Air Indiacase shall hold good and
that the sane shall not be set aside, altered or
nodi fied on the basis of this judgnent in cases
where such a direction has been given effect to
and it has becone fi nal

(5) On i ssuance of prohibition notification under
Section 10(1) of the CLRA Act prohibiting

enpl oyment of contract labour or otherwi se, in
an industrial dispute brought before it by any
contract labour in regard to conditions of
service, the industrial adjudicator will have to
consi der the question whether the contractor has
been interposed either on the ground of having
undertaken to produce any given result for the
establ i shnent or for supply of contract | abour
for work of the establishnent under a genuine
contract or is a nere ruse/canmoufl age to evade
conpliance with various beneficial |egislations
so as to deprive the workers of the benefit

thereunder. |If the contract is found to be not
genui ne but a nmere canoufl age, the so-called
contract labour will have to be treated as

enpl oyees of the principal enployer who shall be
directed to regularize the services of the
contract |abour in the establishment concerned
subject to the conditions as may be specified by
it for that purpose in the light of para 6

her eunder .

(6) If the contract is found to be genuine and
prohi bition notification under Section 10(1) of
the CLRA Act in respect of the establishnment
concerned has been issued by the appropriate
CGovernment, prohibiting enpl oynent of contract

| abour in any process, operation or other work
of any establishment and where in such process,
operation or other work of the establishnment the
princi pal enployer intends to enploy regul ar

wor knmen, he shall give preference to the
erstwhile contract Iabour, if otherw se found
suitable and, if necessary, by relaxing the
condition as to maxi num age appropriately taking
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into consideration the age of the workers at the
time of their initial enployment by the
contractor and also relaxing the condition as to
academ c qualifications other than technica
qualifications."

Para 126 of the sane judgment reads: -

"126. We have used the expression

"industrial adjudicator" by design as

determ nati on of the questions aforenentioned
requires enquiry into disputed questions of
facts which cannot conveniently be nmade by the
Hi gh Courts in exercise of jurisdiction under
Article 226 of the Constitution. Therefore, in
such cases the appropriate authority to go into
those issues will be the 'l ndustria

Tri bunal/ Court whose determ nation will be
anenabl e to judicial review"

A Di vi-sion Bench of the Bonbay Hi gh Court follow ng the
judgrment of this Court in Air-India case (supra) had directed the
appel l ant to absorb the contract |abour but the Constitution Bench
judgrment in view of ‘the overruling of Air India case (supra) set
asi de the judgnment 'of the H gh Court leaving it open to the
contract |abour to seek appropriate relief in terns of the main
judgrment as stated in para 136 of the Constitution Bench judgnent.
Sinmlar orders were passed as can be seen fromparas 137, 140 and
146 of the same judgnent dealing wth other cases where orders
wer e passed by the high Court relying on Air-1ndia case (supra).

We do not consider it necessary to refer to the decisions
cited by the | earned counsel in the light of the authoritative
pronouncerent of the Constitution Bench of this Court
af or enent i oned.

Now, we proceed to consider the validity and correctness of
the i nmpugned judgnment and order in the light of judgment of the
Constitution Bench in SAIL case (supra). The Hi gh Court held that
the work entrusted to the menbers of the Union continued to be
basically the work of the Corporation itself of perennial nature;
the Corporation has chosen to carry out the work under so-called
system of |abour contract w thout conplying with the provisions of
the CLRA Act and as such the | abour contract was a canoufl age. W
nmust state here itself that the Union in the wit petition alleged
that the [ abour contract was sham and the Corporation specifically
denied it in its counter affidavit but the H gh Court did not go
into this question and did not record a finding that the | abour
contract in the present case was sham or a canoufl age consi dering
the material on record; even otherwi se this being a serious and
di sputed fact in terms of the Constitution Bench judgment
af orementi oned, the High court could not have appropriately
adj udi cated on the issue exercising jurisdiction under Article 226
of the Constitution. It appears to us that the H gh Court
proceeded to conclude that the | abour contract was not genui ne and
the workers of the Union were enployees of the Corporation because
the Corporation and the contractors did not conply with the
provi sions of the CLRA Act. Conclusion that the contract was sham
or it was only canoufl age cannot be arrived at as a matter of |aw
for non-conpliance of the provisions of the CLRA Act but a finding
nust be recorded based on evidence particularly when di sputed by
an industrial adjudicator as laid down in various decisions of
this Court including the Constitution Bench judgnent in SAIL. The
cases on which the High Court placed reliance were the cases where
finding of fact was recorded by the | abour courts on evidence. In
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para 34 of the inpugned judgnent, it is stated :-

"This court is hardly conmpetent to record

evi dence or appreciate it in exercise of its
powers under Article 226 of the Constitution
This Court as well as the Suprenme Court have

al ways taken the view that wit jurisdiction
shoul d not be permtted to be invoked if

di sputed questions of facts are involved, is the
submi ssi on of the | earned counsel. The
subm ssi ons are wholly unexceptionable. If the
facts were not clear, we would have hardly

all owed our wit jurisdiction to be invoked.

The material which we have referred to at

several places hereinbefore, \is nore than
adequate, in our view, to cone to the conclusion
we have arrived at."

The material referred to relates to the conplaints of the

Uni on, recomendations of the Labour Comm ssioner, Labour M nister
and the LabourContract Advisory Board in regard to abolition of
contract |abour under Section 10 of CLRA Act but that nateria
could not be a foundation or basis to say that the | abour contract
was sham canoufl age or a devised to deny the statutory benefits
to the workers. Fromthe judgnment under challenge, it is clear
that Air India case (supra) weighed with the H gh Court which

j udgrment now stands overrul ed as already stated above. The High
Court rejected the contention that jurisdiction to abolish the
contract | abour system vested with the appropriate Governnent
under Section 10 of CLRA Act and that power coul d be exercised
after obtaining advice of the Contract Labour Advisory Board which
in turn had to keep several factors enunerated in clauses (a) to
(d) of Section 10(2) of CLRA Act stating that in the present case
in alnpbst 15 years, there was no registration of principa

enpl oyer; none of the contractors ever held a |icence under the
Act; the work that was being carried on fell within the paraneters
of clauses (a) to (d) of Section 10(2) of the Act and having
regard to what was said by the Chairnman, Standing Conmittee of the
Corporation and the contractors and the recomendati on of the
Labour Comm ssioner to abolish the contract |abour system

Further the Mnister for Labour of CGovt. of Mharashtra went on to
record in clear ternms that the Governnment had taken a decision to
abol i sh system of contract |abour in the Solid Waste Managenent
Department of the Corporation, the H gh Court thought that there
was sufficient material for abolishing the contract |abour system
The Hi gh Court drew an inference that the State admitted that al
the requirenents were satisfied for acting under Section 10(2) but
because of the el ection code of conduct it was unable to act and
passed order for absorption of workers saying that it had no

i npediment to do so in view of its conclusions. Referring to Air

I ndia case (supra), the H gh Court observed that the said judgnent
suggested that a contract |abour system can be said to be genuine
only if it is carried in conpliance with the provisions of the
CLRA Act and anything contrary thereto would |ead to the
presunption that the purported contract |abour systemwas nerely a
devise and sham |In our view, the conclusion of the H gh Court
that the contract |abour systemin the present case was sham
cannot be sustained in the light of what is stated above and
particul arly when the disputed questions of fact arose for
consideration in the light of rival contentions raised by the
parties. W have detailed them above to say so.

The code of conduct relating to election related to 1998.
The High Court at the tine of passing the inpugned order could
have directed the State Government/authority to pass orders within
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a given time franme but the High Court took up the task itself.

It may al so be noticed that the High Court by its order
dated 18th Novenber 1998 directed the Labour Conmi ssioner to verify
the authenticity of the list of workmen claimng to be the menbers
of the Union. After investigation, the Labour Conm ssioner made
three reports to the H gh Court on 9th February 1999, 23rd Apri
1999 and 12th June, 1999. |In the report of 9th February, 1999, the
Labour Commi ssi oner pointed out that the work of investigation of
the authenticity of the nmenmbers of the Union could not be carried
out as the contractors did not maintain any record. |In the said
report, it is stated that

“In these circunstances nentioned above, it has
not been possible for the Conm ssioner of Labour
to verify the authenticity of the list of

wor krmen cl aiming to be nmenbers of Kachara
Vahat uk” Shram k Sangh.™

The Labour Comm ssi oner suggested that in the absence of any
record of contract |abourers maintained by the principa
enpl oyer/contractors, the list of the workers as subnmitted by the

Uni on may be considered as valid list. In the said list, the
Labour Commi ssi oner ‘had nentioned that about 2000 wor kmen had been
wor ki ng since |ast 15 years as contract | abourers. In the report

of 23rd April, 1999, after giving the details of the work carried
by him the Labour Commi ssioner says "that the Government Labour
O ficers designated by himhad interrogated the contract |abourers
present in the Ward in the nmorning and filled up 1172 forns after
interrogating 1172 workers. It was al so noticed that nmerely 219
workers’ nanes were in the list and renmi ning 953 workers’ names
were not found in the list of that Ward."

In the report dated 12th June, 1999, the Labour Commi ssioner
has al so indicated that out of 1540 workmen listed out in the wit
petition, he had been able to identify 541 workers.  Simlarly,
out of the 607 contract |abourers whose nanmes were annexed to the
list exhibited to the Chamber Summobns No. 31 of 1991 in Wit
Petition No. 1027 of 1997, he had been able to identify 138
wor kers. Thus, he pointed out that, out of the total 2147 workers
whose nanes were put forward by the Union, the Governnent Labour
Oficers were able to identify 947 workers while actual 'y working
on the dates of the visits of the Government Labour Oficers on
20t h and 21st May, 1999.

The Corporation has disputed as to the number of workers
under the contract |abour systemand their authenticity and the
period of their work etc. Merely because the records are not
mai nt ai ned by the contractors, it nay not be appropriate to accept
the list of workers given by the Union. Even fromthe reliefs
granted by the High Court already extracted above, it is clear
that 782 contract |abourers were identified as working through
contracts; a direction was given to constitute a conmttee to
verify the clainms of all worknen other than already verified and
to nake a report to the Corporation indicating the presence who
were working actually as the contract |abourers in the Solid Waste
Managenent Department on the date on which the wit petition was
filed. Further, immediately on receipt of such report, the
Cor poration shall absorb such workmen as the permanent worknen.
These directions thensel ves indicate as to the disputed questions
that arose for consideration

The Hi gh Court having said earlier although the power of
abol i shing the contract |abour systemvested in the Government
because of delay in doing so, there was no inpedi nent to pass such
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an order itself. |In para 45 of the judgnment, the Hi gh Court
states thus:-

"We are inclined to direct that the workmen
required for work in the Solid Waste Managenent
Department should not fall within the purview of
the Contract |abour (Regulation & Abolition)
Act, 1970 at all, but that they should be
absorbed as direct enployees of the Bonbay
Muni ci pal Corporation."

This direction cannot be sustained not being consistent with
the judgnent of the Constitution Bench in SAIL case (supra).

As laid down inthe Constitution Bench judgment, absorption
of contract |abourers cannot be automatic and it is not for the
court to give such-direction. Appropriate course to be adopted is
as indicated in para 125 of the said judgnent in this regard. Thus
havi ng consi dered all aspects, we are of the viewthat the
i mpugned 'j udgnent and order cannot be uphel d.

In the result, for the reasons stated and di scussion nade
above, the inpugned judgnment and order are set aside leaving it
open to the Union to seek renedies available in terns of para 125
of the judgnment of 'the Constitution Bench in SAIL aforenentioned
before the State Governnent or the Industrial Adjudicator as the
case may be. In case, the Union noves the appropriate Governnent
or the Industrial Adjudicator within four weeks fromtoday, they
shal | consider the sane and pass appropriate orders within a
period of six nmonths.  The order to maintain status quo regarding
the enpl oynment of the contract |abourers to the extent indicated
was passed in the wit petition on 20.4.1998 and even after
di sposal of the wit petition, the High Court stayed the order for
alimted period and further this Court passed order to maintain
the status quo on 26.10. 1999 which is continuing. In these
ci rcunmst ances, the order of status quo shall continue for a period
of six nonths. W also make it clear that this order does not
prevent the State Governnment to proceed in accordance with law in
the matter of abolition of contract |abour system The appeal is
al  owed accordingly in the above terns.. No costs.

[ Shivaraj V. Patil]

March 12, 2002.




