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ACT:

Income Tax Act, 1961, S. 172(2)--Charter party agreenent
providing for the paynment by the Charterers "for the use and
hire" of the vessel -Wether the paynment can be said to have
been nmde "on account of the carriage of goods" so as to
attract the charging provision of ‘S.172(2) of the Income
Tax Act, 1961.

HEADNCTE
The respondent which is a conpany incorporated under the
I ndi an Conpanies Act does the business of Cdearing and

Forwarding and as Steanship agents. In 1970, respondent
acted as the shipping agents of "Al um ni um Conpany of Canada
Ltd." which is a non-resident conpany. The ~Al um ni um

conpany tine-chartered a ship "MV. Sparto" belonging to
anot her nonresi dent conpany. C ause 4 of the Charter party
provided for the paynent by the charterers "for the use and
hire" of the vessel at the rate of U S. 4.50 dollars per ton
on vessel s’ total dead weight carrying capacity per cal endar
nonth comencing on and fromthe date of delivery of the
shi p. "hire to continue until the hour of-the day of her
redelivery". The said 'ship called at the port of Betul.
Goa on March 1, 1970 and | oaded 13000 | ong tons of bauxite
bel onging to the time-charterers, the Al um nium Co. The ship
was allowed to | eave the port of Betal on the basis of the
guarantee bond executed by the respondent in favour of the
President of India undertaking to pay the incone tax payable
by the tine-charterers under Section 172 of the Income Tax
Act, 1961. On April 15, 1970, the First Inconme Tax O ficer
Margoa issued a demand notice to the respondent for the
payment of Rs. 51,191/- by way of incone tax wunder the
aforesaid provision. The respondent filed a Wit Petition
asking for a mandanus directing the Income Tax O ficer to
withdraw the notice. The petition was allowed by the
Judi ci al Conmi ssi oner Goa.

Di sm ssing the appeal by Certificate, the Court

HELD : 1. The anpunt which the tinme-charterers were required
to pay, to the owners of the ship was not payabl e on account
of the carriage of goods but was payabl e on account of the
use and hire of the ship. [947 E-F]

2. It is true that one cannot place over-reliance on the
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terns which the parties give to their agreenment or on the
| abel which they attach to the paynment due fromone to the
other. One nust have regard to the substance of the natter
and if necessary, tear the veil in order to see whether the
true character of a payment is something other than what, by
a clever device of drafting, it is made to appear. [947 F-Q
In the instant case there is no reason to hold that the rea
intention of the parties was sonething different from what
the words used by them convey in their accepted sense. The
charter party was drawn in a standard form approved by the
"New York Produce Exchange" and there is no warrant for
supposi ng that though the paynment which the charterers bound
thenselves to make to the owners of the ship was on account
of the carriage of goods, the parties described it as being
payable for the use and hire of the vessel, in order to
avoid the paynent of Indian income Tax. The character of
the payment cannot change according to the use to which the
charterers put the ship or according as to whether the ship
is |oaded with goods in a port .in India. Wat is payable as
hire charges for the use of the ship cannot transformitself
i nto an anmount-payabl e on account of ‘the carriage of goods,

by reason

944

of the circunmstance that the ship was | oaded with goods in
I ndi a. The tinme charterers | oaded the ship at Betul, Goa,

with their own goods.” They did not sub-let the ship for the
purpose of carriage of goods nor did they |oad the ship with
goods belonging to a third party in which event they might
have earned sone freight on account of the carriage of
goods. They paid hire charges to the owner of the ship for
the use of the ship and since they |loaded the ship wth
their own goods, they received nothing on account ' of the
carriage of the goods. Neither the one  nor the ' other
therefore, received any anobunt on account of the carriage of
the goods. [947 G H, 948 A, B, F-(Q

3. A contract by charter party is a contract by which an
entire ship or sone principal part thereof is let to a
nerchant who is called the charterer, for the conveyance of
goods on a determined voyage to one or nore places, or unti
the expiration of a specified period. The contract’ in the
instant case is of the nature of time-charter-party, whether
there is a demse of the ship or not being immterial
Clause 4 of the charter-party provides for the paynent by
the charterers "for the use and hire" of the vessel at the
rate of U S, 4.50 dollars per ton on vessel’'s total dead
wei ght carrying capacity’ per cal endar nonth, conmmencing on
and fromthe date of delivery of the ship, "hire to continue
until the hour of the day of her redelivery". These clauses
of the charter-party show that the Al um nium Conpany /took
the ship fromits owers on a tinme-charter-party, that the
owners were entitled to paynment for the use and hire of the
ship, that the anpbunt was payable irrespective of what use
the ship was put to by the time-charterers or-indeed,
whether it was put to any use at all and that no part of the
paynment can be said to have been made on account of the
carriage of goods. [948 G H, 949 D F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1735 of 1972.
1972.

Fromt he Judgenent and Order dated the 29th Cctober 1971 of
the Hgh Court of Goa, Daman and Diu in S.C.A No. 31 of
1970.
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V. S. Desai and M ss A Subhashini for the, Appellant.
S. T. Desai, M V. Shah and R P. Kapur for Respondent.
The Judgnent of the Court was delivered by
CHANDRACHUD, C.J.-The respondent, Cosalia Shipping Private
Limted, which is a company incorporated under the Indian
Conpani es Act does the business of Cearing and Forwarding
and as Steanshi p Agents. In 1970, respondent acted as
the shi ppi ng agent of ' Al um ni um Conpany of Canada, Limted
which is a non-resident conmpany. The, Al um nium Conpany
time-chartered a ship "M V. Sparto" belonging to a non-
resi dent conpany called Sparto Conpani a Naviera of Pananma
The said ship called at the port of Betul, Goa, on March 1
1970 where it | oaded 13,000 | ong tons of bauxite bel onging
to the time-charterers, the Al um nium Conpany. On March 20,
1970 the ship left for Alfred port, Canada. The ship was
allowed to leave the port of Betul on the basis of a
guarantee bond executed by the respondent in favour of the
President = of [India, undertaking to pay the incone-tax
payable by the time-charterers under section 172 of the
I ncome-tax Act, 1961. On April 15, 1970, the First |ncome-
tax O ficer, Margao, Goa, issued a demand notice to the
respondent for paynment of Rs. 51,191 by way of incone-tax
under the aforesaid provision. The respondent filed Specia
Cvil Application 'No. 31 of 1970 in the Court of the
Judi cial Comm ssioner, 'boa, asking for a wit of Mandanus
directing the Incone-tax Officer to wthdraw the denand
notice. By a judgnent dated Cctober 29, 1971
945
the |earned Judicial Conm ssioner allowed the respondent’s
Wit Petition and passed an order quashing the demand
noti ce. Havi ng obtai ned fromthe Judicial Conmi ssioner a
certificate of fitness to appeal to this Court under article
133(1)(b) and (c) of the constitution, the Union of India
has filed this appeal
The question as to whether the respondent is liable to pay
the incone-tax denmanded of it by the Income-tax O fiicer,
depends for its decision on the construction of section 172
of the Income-tax Act, 1961, which read as follows at the
rel evant time :
"172. (1) The provisions of -this section,
shal I, notwithstandi ng anything contained .in
the other provisions of this-Act, apply for
the purpose of the levy and recovery of ‘tax in
t he case of any ship, belonging to or
chartered by a nonresident; which carries
passengers, live-stock, mmil or goods  shipped
at a port in India.

(2) Where such a ship carries passengers,|ive-stock

mai | or goods shipped at a port in.India ,one-
sixth of the anpunt paid or payabl e on account
of such carriage to the owner or the charterer
or to any person on his behal f, whether that
amount is paid or payable in or out of ' India,
shal | be deemed to be inconme accruing in.India
to the owner or charterer on account of such
carri age.

(3) Before the departure fromany port in
I ndia of any such ship, the master of the ship
shall prepare and furnish to the Incone-tax
Oficer a return of the full amunt paid or
payable to the owner or charterer or any
person on his behal f, on account of the carri-
age of all passengers, live-stock, nmail or
goods shipped at that port since the |ast
arrival of the ship thereat
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Provi ded that where the Incone-tax Officer is
satisfied that it is not possible for the
master of the, ship to furnish the return
required by this sub-section before t he
departure of the ship from the port and
provided the naster of the ship has made
satisfactory arrangenments for the filing of
the return and paynent of the tax by any other
person on his behalf the Incone-tax Oficer
may, if the return is filed within thirty days
of the departure of the ship, deemthe filing
of the return by the person so authorised by
the master ‘as sufficient conpliance with this
subsecti on.
(4) On receipt of the return, the Incone-tax
O ficer shall assess the inconme referred to in
sub-section (2) and determine the sum payable
as tax thereon at the
946
rate or rates in force applicable to the tota
incone of _a conmpany which has not nmde the
arrangenents referred to 'in section 194 and
such sum shall be payable by the master of the
shi p.
(5) For the purpose of determining the tax
payabl e under sub-section(4), the Incone-tax
Oficer may call for ~such accounts or
docunents as he may require.
(6) A port clearance shall not be granted to
the ship until the Collector of Custons, or
other Oficer ~duly authorised to grant the
sane, is satisfied that the tax assessable
under this section has been duly paid or that
sati sfactory arrangenments have been made for
the paynment thereof.
(7) Not hing in this section shall be deened
to prevent the owner or charterer of / a ship
from claining before the expiry of the
assessment year relevant to the previous year
in which the date of departure of the ship
fromthe Indian port falls, that an -assessment
be made of his total incone of the previous
year and the tax payable on the basis thereof
be determined in accordance with the other
provisions of this Act, and if heso clainms,
any paynent made under this section in respect
of the passengers, live-stock, mil or goods
shi pped at Indian port during that previous
year shall be treated as a paynent in advance
of the tax leviable for that assessnent  year
and the difference between the sum so paid and
the ambunt of tax found payabl e by hi mon such
assessment shall be paid by himor refunded to
him as the case may be."
Section 172 occurs in Chapter XV which is entitled
“l'iability in special cases" and the sub-heading of the
section is "Profits of nonresidents from occasi onal shi pping
business."” It <creates a tax liability in respect of
occasi onal shipping by making a special provision for the
| evy and recovery of tax in the case of a ship belonging to
or chartered by a non-resident which carries passengers
livestock mmil or goods shipped at a port in India. The
object of the section is to ensure the |levy and recovery of
tax in the case of ships belonging to or chartered by
nonresi dents. The section brings to tax the profits made by
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them from occasional shipping, by nmeans of a sumary them
assessment in which one-sixth of the gross ampbunt received
by of the is deenmed to be the assessable profit. Before the
departure ship, the naster of the ship has to furnish to the
Income-tax O ficer a return of the full anmpunt paid or
payable to the owner or charterer on account of the carriage
of passengers, goods etc., shipped at the port in India
since the last arrival of the ship at the port. In the
event that, to the satisfaction of the Income-tax Oficer,

the master is

9 47

unable so to do, he has to make Satisfactory arrangenents
for the filing of the return and paynent of the tax by any
other person on his behalf. A port clearance cannot be
granted to the ship until the tax assessable wunder the
section is duly paid or satisfactory arrangenments have been
made for the paynent thereof.

The assessee in this case is the Al um nium Conpany of Canada
which 'had tine-chartered the ship and on whose behalf its
shi ppi ng " _agent, the respondent, had executed the guarantee
bond. Since ~the Conmpany is a non-resident and the ship
carried goods which were shipped at a port in India, the
conditions specifiedin sub-section (1) are satisfied and
the provisions of section 172 will apply for the purpose of

| evy of tax, notw thstandi ng anything contained in the other
provi sions of the |Income-tax Act.

The charging provision it contained in sub-section (2) of

section 172, the relevant part of which provides that where
a ship belonging to or chartered by a nonresident carries
goods shipped at a port _in India, one-sixthof the anobunt

paid or payable "on account of such carriage" to the owner
or the charterer or to any person on his behalf ‘shall be
deened to be incone accruing in Indiato the owner or char-
terer on account of such carriage.. The ship was delivered
to the time-charterers at Betul, Goa, whereupon they I oaded
it with their own goods to the fullest capacity of the ship

Under the charter party, the charterer had agreed to pay to
the owners of the ship a sumof 4.50 U. S. dollars per ton on
the total dead wei ght carrying capacity per cal endar nont h,
comencing on and fromthe date of the delivery of the ship

The short guestion f or consi derati on is whet her
the anpunt which the time-charterers had agreed to pay to
the owners of the ship was payable "on account of" the
carriage of goods.

If any guidance is to B sought from the terns of the
agr eenent between the parties, the concl usi on seens
i nescapabl e that the amount which the time-charterers where
required to pay to the owners of the ship was not payabl e on
account of the carriage of goods but was payabl e on account

of the use and hire of the ship

The charter party provided by clause (4) that the charterers

shall pay a sumat the rate of 4.50 U S. dollars ‘on the
total dead weight carrying capacity of the ship, "for the
use and hire of the said vessel". It is true that —one

cannot place over-reliance on the formwhich the parties
give to their agreement or on the | abel which they attach to
the paynment due fromone to the other. One nust have regard
to the substance of the matter and, if necessary, tear the

veil in order to see whether the true character of a paynent
is something other than what, by a clever device of
drafting, it 1is nmade to appear. But we see no reason to

hold that the real intention of the parties was sonething
di fferent from what the words used by them convey
in their accepted sense. The charterparty was drawn in a
standard form approved by the 'New York Produce Exchange
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and there is no warrant for supposing that though the
paynment which the Charterers bound thensel ves to nake to the
owners of the ship was on account of the

948
carriage of goods, the parties described it as; being
payable for the use and hire of the vessel, in order to

avoi d the paynment of I|ndian incone-tax.

I ndeed, the other terns of the charterparty and the genera
tenor of the docunent show that the paynent was in fact to
be made by the time-charterers for use and hire of the ship
Under the agreenent, charterers had the "liberty to
sublet” the vessel for all or any part of the time covered
by the agreenent. The Captain of the ship was to be under
the orders and directions of the, <charterers as regards
enpl oyment and agency. And if the vessel be |lost, noney
paid in advance and not earned was to be returned by the

owner s to the charterers at once. These ternmns and
conditions of the contract between the parties are not
consistent with the theory that-the charterers were |iable
to pay to the owners any anpunt on account of the carriage
of goods.  In -order that it nay be said that the amount was
payabl e on account of the carriage of goods. Under the

terns of charterparty, the the consideration for the other
that is to say, that the paynent which the charterers had

agr eed to make 'to the owners of the ship was in
consideration of the carriage of goods.” If the charterers
are liable to pay the amount irrespective of whether they

carry the goods or not, it would be difficult to say that
t he anobunt was payabl e on account of the carriage of goods.
Under the terns of Charterparty, the owners of the ship
received the anobunt as charges for the use and hire of the
ship. The character of the paynent cannot change according
to the use to which the charterers put the ship or according
as to whether the ship is |oaded with goods in a port in
I ndi a. VWhat is payable as hire charges for the use of the
ship cannot transform itself into an anount payable on
account of the carriage of goods, by reason  of the
circunstance that the ship was | oaded with goods in India.

It is relevant, for the decision of the question  under
consideration. that the time-charterers |oaded the ship at
Betul, Goa, with their own goods. They did not sub-let the
ship for the purpose of carriage of goods nor did they 1 oad
the ship wth, goods belonging to a third party in~ which
event they m ght have earned sone frei ght on account of the
carriage of goods. They paid hire charges-to the owner of
the ship for the use of the ship and since they | oaded the
ship with their own goods, they received nothing on account
of the <carriage of the goods. Neither the one nor the
other, therefore, received any amobunt on account of the
carriage of the goods.

The weakness of the argunment advanced by the appellant’s
counsel consists in its assunption that the charterparty has

to be, an agreenent for the carriage of sonething |ike
goods, passengers, livestock or mail. A contract by
charterparty, says, B. C. Mtra in his "Law of Carriage by
Sea" (Tagore Law Lectures 1972), : "is a contract by which

an entire ship or sonme principal part thereof is let to a
merchant who is called the charterer, for the conveyance of
goods on a determ ned voyage to one or nmore places, or unti
the expiration of a specified period; in the forner case it
is called a 'voyage charterparty’, and in the latter a "tine
charterparty’ ". Atinme charter, according to the

949

author is "one in which the ownership and al so possessi on of
the ship remain in the original owner whose remunerati on or
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hire is generally calculated at a nmonthly rate on the
tonnage, of the ship, while a voyage charter is a contract
to carry specified goods on a defined voyage on a
remuneration or freight usually cal cul ated according to the
gquantity of cargo carried." In Carver’s "Carriage by Sell"
(El eventh ed., 1963, page 263), it is stated that "al

charterparties are not contracts of carriage. Sonetines the

ship itself, and the control over her wor Ki ng and
navigation, are transferred for the time being to the
persons who use her. In such cases the contract is really

one of letting the ship, and, subject to the express termns
of the charterparty, the liabilities of the shipowner and
the charterer to one another are to be determ ned by the | aw
which relates to the hiring of chattels and not by reference
to the liabilities of carriers and shippers." According to
Scrutton on Charterparties (seventeenth ed., 1964, page 4),
charterparties fall intothree main categories (i) charters
by-dem se (ii) ~time charters (not by way of dem se), and
(iii) 'voyage charters. Sonetines categories (i) and (ii)
are both referred to as tine charters as distinguished from
category (iii), and they have this in comopn that the
shi powner’s remuneration is reckoned by the time during
which the charterer is entitled to the use of services of
his ship." The contract in the instant case is of the nature
of time-charterparty, whether there is a demise of the ship
or not being immterial. Cause 4 of the charterparty
provi des for the paynment by the charterers "for the use and
hire" of the vessel at the rate of U.S. 4.50 dollars per ton
on vessel’'s total @ dead weight —carrying capacity, per
cal ender nonth, comencing on and fromthe date of deliver
of the ship, "hire to continue until the hour of the day of
her redelivery." These cl auses of the charterparty show t hat
the Al umi nium conpany took the ship fromits owners on a
time-charterparty, that the owners were entitled to
payment for the use and hire of 'the ship, that the anount
was payabl e irrespective of what use the ship was put to by
the time-charterers or indeed, whether it was put to any use
at all and that no part of the paynment can be said to have
been nade on account of the carriage of goods. Simlies can
be msleading but if a hall is hired for a marriage, the
charges payable to the owner of the place are for the use
and hire of the place, not on account of marriage.

For these reasons we confirmthe judgnent of the Ilearned
Judi ci al Conmm ssioner and dism ss the appeal with costs.

S R Appeal dism ssed
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