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PETI TI ONER
M S KILPEST PVT. LTD. & CRS.

Vs.

RESPONDENT:
SHEKHAR MEHRA

DATE OF JUDGVENT: 08/ 10/ 1996

BENCH
S. P. BHARUCHA, S.B. MAJMUDAR

ACT:
HEADNOTE
JUDGVENT:
W TH
(C. A 1975/86, Con. Pet. 352/ 96)
JUDGMENT
BHARUCHA, J.

These are cross appeal s agai nst the judgnent and order of a
Di vi sion Bench of the High Court of Madhya Pradesh.

The appellant in Cvil Appeal No.1975/86, ~Shekhar Mehra
(Mehra), and the second appellant in G vil Appea
No. 1974/ 86, R K. Dubey (Dubey) pronpted Kilpest Pvt. Ltd.
(the conpany) and were its first Directors. Dubey was the
Managi ng Director and Mehra was the Joint Managi ng Director.
The two fell out and Mehra did/not attend Board of other
neetings of the conpany after  1st Septenber, 1981. In
Decenber 1981 Mehra, his relations and friends (the Mehra
group) held 1500 shares of the conpany of Rs100/- each and
Dubey, his relations and friends (the Dubey group) held 1625
shares. Thereafter the Dubey group increased its
sharehol ding so that when the present petition was filed
they held 4500 shares. At a Board neeting of the conpany
held on 2nd January, 1982, K P.Mshra, the third appellant
in Gvil Appeal No.1974/86, was appointed to the Board as an
Additional Director. |In the Extraordinary General Meting
held on 15th January, 1983, Articles 84 to 86,91 and 93 of
the Articles of Association of the conpany, which provided
for the managerment of its business by Dubey and Mehra for
life with equal remuneration, were altered and the post of
Joint Managing Director was abolished. At a Board neeting
hel d on 9th April, 1983, it was resolved that Mehra had
ceased to be a Director. He then filed a a civil suit, wth
which we are not directly concerned, and then the present
petition for oppression and m s-nanagenent under Sections
397 and 398 of the Compani es Act, 1956.

It was the case of Mehra in the petition that the neetings
subsequent to Decenber, 1981, had been called w thout notice
to him so as surreptitiously to allot additional shares to
the Dubey group and renobve Mehra fromthe post of Joint
Managi ng Director. the allotnment of additional shares and
the alternation of the aforesaid Articles had altered the
basi c structure of the company. Wile this might be a ground
for wwnding it up, Mehra sought relief under Section 397 and
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398 of the Act. The petition also set out various alleged
acts of m s-nmanagenent by Dubey. The petition was contested.
The learned single judge found it appropriate to try the
petition as a w nding-up petition. The conpany appeal ed. The
Di vision Bench allowed the appeal, set aside the order of
the single judge and dismssed the petition. Mehra then
filed an appeal to this court, which was allowed and the
matter was remanded
Upon remand the parties went to trial on the basis of
affidavits. The single judge di smissed the petition
wher eupon Mehra filed the appeal upon which the order under
chal l enge was passed. The division Bench cane to the
conclusion that there was no nerit in Mehra's case that he
had not been given notice of the neetings. It found that the
conpany could not be treated as a partnership concern and
there was no ground for winding it up under the just and
equi tabl e cl ause. ~Dubey was found to have conmitted an act
of breach of faith by appropriating to hinself the sum of
Rs. 52,875/- belonging to the conpany. Having regard to its
powers under Section 402 of the Conpanies Act, the Division
Bench directed that Mehra be appointed a Director of the
conpany enjoying all the powers and privileges enjoyed by
the other Director, K P Mshra; that Dubey should pay back
to the conmpany the sum of Rs. 52,875/- and that the
regi strar of Conpani es should inspect the records of the
conpany for the periiod 1981 till the date of the judgnent
regardi ng purchase of raw materials from the parties
nmentioned therein ‘and if it was found that no such purchase
of raw materials from the parties mentioned therein and if
it was found that no such purchases had been nmade and
paynments were to fictitious —parties, Dubey should pay back
t he anount thereof.
At the stage when |eave to appeal was given by this court,
the operation of the order under  challenge was stayed. IT
was directed that the conpany would function in the manner
it was functioning during the pendency of the appeal before
the high court and that there stay would not prevent the
Regi strar of Conpani es carrying out the inspection required
by the order under appeal
Wil e there appeals have been awaiting final disposal the
conpany has prospered.
Learned counsel for Mehra sought to challenge the findings
of the fact reached by the Division Bench in the judgenent
under appeal. W find that the Division Bench assessed the
evidence before it and cane to a conclusion thereon. The
concl usi on has not been chal |l enged as bei ng perverse or such
as could not reasonably have been reached upon the record,
as, indeed, it could not have been, W, therefore, proceed
upon the basis of the findings of fact recorded by the
Di vi si on Bench.
The princi pal argunent on behalf of Mehra was based upon the
j udgenent of the House of Lords in Ebrahim vs. Westbourne
Galleries Ltd. and O's., (1972) 2 Al ER 492. It was
submitted that inasmuch as there were only two pronoter
Directors, who held, along with their friends and rel ations,
1500 and 1650 shares respectively, and since they were to
remain Joint Managing Directors for life, the principles
applicable to a partnership were relevant. There havi ng been
an exclusion of Mehra fromthe business of the conpany,
Mehra was entitled to an order wi nding up the conpany.
Ebrahim’'s case was considered by this court in Hind
Overseas Private Linmted vs. Raghunath Prasad Junjhunwal | a
and Anr.. 1976(3) S.C.C. 259. The facts of Ibrahim case
were set out therein thus:

In Ebrahins’s case (supra) the
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conpany which was first forned by
t he t wo erstwhile partners,
Ebrahimi and Nazar, was joined by
Nazar’s son, GCeorge Nazar, as the
third director and each of the two
original shareholders transferred
to him 100 shares so that at al

material times Ebrahim held 400
shares, Nazar 400 shares and Ceorge
Nazar 200 shares. the Nazar s,
father and son, thus had a mgjority
of the votes in general neeting.
Until the dispute all the three
remai ned directors. Later on as
ordinary resolution was passed by
the conmpany in general meeting by
the votes of Nazar and CGeorge Nazar
renovi ng Ebrahim~ formthe office

of director. That | ed to the
petition for  w nding-up before the
court.”

This Court noted that the follow ng features had been found
in Ebrahim’s case:
"(1) There was a prior partnership
between the only two nenbers who
| ater on fornmed the conpany.
(2) Both the shareholders were
directors shari ng t he profits
equally as remuneration ~and no
di vi dends wer e declared.
(3) One of the shareholder’s son
acquired shares fromhis father and

from the second shar ehol der,
Ebrahi mi , and joi ned the company as
the third shareholder - director

with two hundr ed shar es (one
hundred from each).

(4) After that, there was a
conpl ete ouster of Ebrahim  from
the managerment by the votes of the
other two directors, father and

son.
(5) Al t hough Ebr ahi m was a
partner, Nazar had nade it

perfectly clear that he did not

regard Ebrahinmi as a partner but

regarded him as an enployee in

reputation of Ebrahim’'s status as

wel |l as of the relationship.

(6) Ebrahim through ceasing to be

a director lost his right to share

in the profits through directors’

remuneration retaining only the

chance of receiving dividends as a

m nority sharehol der.

Bearing in mnd the above features

in the case, the House of Lords

al l owed the petition for w nding-up

by reversing the judgnment of the

court of appeal and restoring the

order of Plowran, J."
This court observed that although the Conpanies Act was
nodel l ed on the English statute, the Indian |aw was
devel oping on its own |lines and making significant progress.
VWere the words used in both the Indian and English statutes
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were identical, English decisions mght throw |ight and
their reasons m ght be persuasive, but the proper course was
to exanm ne the |anguage of the statute and ascertain its
true neaning. It was apposite, having regard to the
background, conditions and circunmstances of present Indian
soci ety and the needs and requirements of the country that a
somewhat different treatnent be adopted. The courts would
have to adjust and adapt, limt or extend principles derived
fromEnglish decisions, entitled as they were to great
respect, suiting the conditions of Indian society and the
country in general, always, however, wth one prinmary
consideration in viewthat the general interests of the
sharehol ders should not be readily sacrificed at the altar
of squabbles of directors for power to nmanage the conpany.
This Court said:

"When nore than one famly or

sever al friends and rel ati ons

together form a conpany and there

is no right as such agreed upon for

acti've participation of nmenbers who

are —sought to be _excluded from

managenent , t he principl es of
di ssolution of partnership cannot
be liberally invoked. Besides, it

is only when /shareholding is nore

or less equal and there is a case

of conpl ete deadl ock in the conpany

on account of lack if probity in

the managenent - of the conpany and

there is no hope or possibility of

smoot h and efficient continuance of

t he conpany as a conmrer ci al

concern, there may arise a case for

wi ndi ng-up on the just and quitable

ground. In a given case the

principl es of di ssolution of

partnership may apply squarely if

the apparent structure of t he

conpany is not the real structure

and on piercing the view it s

found that in reality it is a

partnership. On the allegations and

submi ssions in the present case, we

are not prepared to extend these

principles to the present conpany."
We respectfully agree with the observations on the case of
H nd Overseas Pvt. Ltd. and would add this. Sections 397 and
398 of the Conpanies Act provide relief to  sharehol ders
agai nst oppression and nmi smanagenent. The powers exerci sabl e
in such petitions, at the relevant tine by the courts and
now by the Conpany Law Board, have been set out in-Sections
402. Sections 402 reads thus :

"S.402. Powers of Conpany Law Board

on application under section 397 or

398 - Wthout prejudice to the

generality of the powers of the

Conpany Law Board under sections

397 or 398, any order under either

section may provide for -

(a) the regulation of the conduct

of the conpany’s affairs in future

(b) the purchase of the shares or

interests of any nenbers of the

conpany by ot her nenbers thereof or

any the conpany;
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(c) in the case of a purchase of

its shares by the conpany as

af oresai d, t he consequent

reductiont fits share capital;

(d) the term nation, setting aside

or nodification of any agreenent,

howsoever arrived at, between the

conpany on the one hand, and any of

the follow ng persons, on the

ot her, nanely :-

(i) the managi ng director,

(ii) any other director,

(iii) the managi ng agent,

(iv)the secretaries and treasurers,

and

(v) the manager,

upon such terms and conditions as

may, \in the opinion of the Conpany

Law Board, be just and equitable in

all ‘the circunstances of the case

(e) the termnation, setting aside

or nodification of  any - agreenent

bet ween the conpany and any person

not referred to in clause (d),

provided that no such agreenent

shall be terminated, set aside or

nodi fi ed except after sue noticeto

the party concerned and provided

further that no such obtaining the

consent of the party concerned;

(f) the setting aside of any

transfer, delivery of goods;

paynment, execution or other _act

relating to property node or done

by or against the conpany wthin

three nonths before the date of the

application under section. 397 or

398, which would, if nade or done

by or against an individual, be

deenmed in his insolvency to be -a

fraudul ent preference;

(g) any other matter for which in

the opinion of the Conpany Law

Board it is just and equitable the

provi si on shoul d be nade.
The promoters of a conmpany, whether or not they were thither
to partners, elect to avail of the advantages of formng a
l[imted conpany. They voluntarily and know ngly bi d
thenselves by the provisions of the Conpanies Act. The
submi ssion that a limted conpany should be treated as a
qguasi - partnershi p shoul d, therefore, not be easily accepted.
Having regard to the w de powers under Section 402, very
rarely would it be necessary to wnd up any conpany in a
petition filed under Sections 397 and 398.
The present was a petition under Sections 397 and 398. The
Di vi sion Bench exercised power under Section 402 to appoint
Mehra as a director to protect his interests and guard

agai nst mi smanagenent. It required Dubey to return to the
conpany the sum of Rs. 52,875 which he had wongly
appropriated to hinself. It directed the Registrar of

Conpani es of enquire into other allegations of msconduct in
which it found, prima facie, substance; and we nmay say
i mediately that we have perused the report filed by the
Regi strar of Conpanies which shows that no substance was,
ultimately, found therein. W agree with the Division Bench
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that this was no case for w nding up the conpany and nust
di smss the appeal filed by Mehra.

I nsofar as Dubey’'s appeal is concerned, it was subnitted
that the division Being ought not to have ordered that Mehra
be appointed a Director of the conpany. The Division Bench
found that Dubey had appropriated to hinself noneys
bel onging to the conpany. Mehra's presence on the Board
woul d prevent a recurrence, thus protecting Mehra' s interest
and that of the conmpany. W, therefore, find no substance in
Dubey’ s appeal

Dubey had filed a contenpt petition against Mehra for having
made conplaints to certain authorities while these appeals
were pending. There is no breach of any order nor any
contenpt and the contenpt petitions nmust be di snissed.

The appeal s are dismssed. The contenpt petition is
di sm ssed. There shall be no order as to costs.




