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PETI TI ONER
RAM CHANDRA PRASAD

Vs.

RESPONDENT:
THE STATE OF BI HAR

DATE OF JUDGVENT:
18/ 04/ 1961

BENCH
DAYAL, RAGHUBAR
BENCH
DAYAL, RAGHUBAR
SUBBARAQ, K.
Cl TATI ON
1961 Al R'1629 1962 SCR. (2) 50
Cl TATOR I NFO :
R 1966 SC1418 (10)
R 1988 SC1531 - (151)
ACT:
Crimnal Trial-Corruption Special judge-Territorial juris-
diction-Defect of, if curable-Presunption - as to quilt-
Whet her procedure est abl i shed by | aw- Preventi on of

Corruption Act, 1947 (11 of 1947), ss. 4 and ' 5(2)-Crimna
Law Anendnent Act, 1952 (XLVI -of 1952), ss. 7, 8 and 10- Code
of Crimnal Procedure, 1898 (5 of 1898), ss. 526 and 531-
Constitution of India, Arts. 216 and 145(3).

HEADNOTE:

The appellant accepted a sumof Rs. 10,000 from a con-
tractor. He was chal anned before a Magi strate at ~ Dhanbad;
but on an application by the appellant the Hi gh Court trans-
ferred t he case to t he Munsi f- Magi strat e, Pat na

Subsequently, the Crimnal Law Anendnent Act, 1952, cane
into force which made every offence under —s. 161 |ndian
Penal Code and S. 5(2) Prevention of Corruption Act triable
only by a Special judge for the area within which it was
conmitted. The case of the appellant was forwarded to the
Speci al judge at Patna who convicted himboth under s. 161
and s. 5(2). The appellant contended: (1) that the Specia
judge at Patna had no jurisdiction to try the appellant as
the offence was committed within the area of the Specia
judge at Dhanbad and (2) that the provisions regarding the
presunption contained in s. 4 of the Prevention of
Corruption Act, 1947, offended Art. 21 of the Constitution
Hel d, that the order of conviction could not be quashed on
the ground that the Special judge at Patna had no
territorial jurisdictionto try the case as no failure  of
justice had been occasioned. Section 531 Code of Crimina
Procedure was applicable to trials by Special judges. The
H gh Court had al so the power under s. 526 of the Code to
transfer a case fromone Special judge to another, and the
omi ssion of a formal order transferring the case to the
Speci al Judge at Patna had not prejudiced the appellant.
Held, further that the procedure laid down by S. 4 of the
Prevention of Corruption Act, which was enacted by Parlia-
ment, laid down a procedure established by |aw The
guestion that S. 4 offended Art. 21 of the Constitution was
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not a substantial question as to the interpretation of the
Constitution wthin the neaning of Art. 145(3) and it was
not necessary to refer it to a Bench of five judges.

A K. Copalan v. The State of Madras, [1950] S.C. R 88,
fol |l oned.

51

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 168 of
1959.

Appeal by special |eave fromthe judgnent and order dated
Septenber 10, 1958, of the Patna High Court in Crinina
Appeal No. 580 of 1953.

B. B. Tawakl ey and R C. Prasad, for the appellant.

A K. Dutt and S P. Varma, for the respondent.

1961. April 18. The Judgnent of the Court was delivered by
RAGHUBAR DAYAL, J.-This appeal , by special |eave, is against
the order of the Patna Hi gh Court dism ssing the appellant’s
appeal against his conviction for offences under s. 161
Indian Penal Code and a. 5(2) of the Prevention of
Corruption Act, 1947 (Act 11 of 1947), hereinafter called
the Act.

The appel | ant was the Construction Engi neer at Sindhri. R
B. Basu was a contractor living in Calcutta and carrying on
the business of the conmpany named and styled the Hi ndustan

Engi neering and Construction Conpany. The prosecution
al  eged, and the Courts bel ow have found, that the appell ant
accepted the sumof Rs. 10,000 as illegal gratification from

Basu at the Kel ner’s Restaurant at Dhanbad Rai | way

Station on July 18, 1951

The Courts disbelieved the appellant's defence that he had
taken the envel ope containing this anbunt not know ng that
it contained this ampunt, but knowing that it contained
papers relating to Basu’s con. tracts.

The contentions rai sed on behal f of the appellant are:
(i)that the provisions regarding the presunption contained
ins. 4 of the Act are unconstitutional; (ii) that the case
was tried by the Special Judge who had no jurisdiction to
try it; (iii) that there had been no proper corraoboration of
the statement of Basu about the accused demanding the bribe
and accepting the amount as illegal gratification

The Constitutionality of s. 4 of the Act was sought to - be
guesti oned on the ground that it went agai nst

52
the provisions of Art. 21 of the. Constitution which reads:
"No person shall be deprived, of his life or persona

| i berty-except;according to procedure established by law "

W do not consider this question to be a substantia
guestion of law for the purpose of Art. 145(3), which |ays
down that the mi ni mum nunber of Judges who are to sit for
the purpose of deciding any case involving a substantia
guestion of law as to the interpretation of the Constitution

shall be five, in viewof it being held that the word 'law
in Art. 21 refers to law nade by the State’ and not to
positive |aw It has been held in A, K CGopalan v. The

State of Madras (1) that in Art. 21, the word aw has been
used in the sense of State-made | aw and not as an equi val ent
of law in the abstract or general sense enbodying the
principles of natural justice, and ’'procedure established by
aw neans procedure established by |aw nade by the State,
that is to say, by the Union Parliament or the Legislatures
of the States, Section 4 has been enacted by Parlianent and
therefore it rmust be held that what it lays down is a
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procedure established by |aw.
The appellant was tried by the Special Judge of Patna. The
of fence was comm tted at Dhanbad, in Manbhum Di strict. The
case was chalanned to the Magistrate at Dhanbad. On  an
application by the accused, the Hi gh Court transferred it to
the Court of the Munsif-Mugistrate at Patna. Subsequent to
this order of transfer, the Crimnal Law Armendment Act, 1952
(Act XLVI of 1952) cane into force on July 28, 1952. The
case, thereafter, was forwarded to the Special Judge at
Patna in view of s. 10 of the Crinminal Law Anendnment Act.
The contention for the appellant is that there was the
Speci al Judge at Manbhum and flat he al one could have tried
this case. Section 7 of the Crimnal Law Amendment Act,
reads:

(1) Notwi thstandi ng anything contained in the

Code of Criminal Procedure, 1898, or in any

ot her | aw the offences specified in subjection

(1) of section 6 shall be triable by specia

Judges only.

(1) [1950] S.C. R 88.
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(2) Every ' .offence specified in sub-section
(1) of section 6 shall be tried by the specia
Judge for ~the area wthin which it was
conm'tted, or where there are nobre specia
Judges ‘than one for such area, by such one of
them as nmay be specified in this behalf by the
St ate Governnent.
(3)When  trying any case, a special Judge nay
also try any offence other than an offence
specifiedin section 6 with whichthe accused
may, under the Code of ~Crimnal Procedure,
1898, be charged at the sane trial."
Sub-section (1) mekes the offences under s. 161, Indian
Penal Code and s. 5(2) of the Act triable by a; specia
Judge only. The appellant has been-tried by a special Judge
appoi nted under the Act. H's grievance is not with respect
to the conpetency of the Court which tried him but is wth
respect to the trial Court havi ng no territoria
jurisdiction to try him as sub-s. (2) of s. 7 provides that
such offences would be tried by the special Judge for the
area in which the were commtted. The —of fences were
conmtted within the territorial jurisdiction of the specia
Judge at Manbhum and therefore could have been tried by him
alone. It would therefore appear that the special Judge at
Patna had no jurisdiction to try this case
Sub-section (3) of s. 8 of the Crimnal Law  Amendnent Act
reads:
"Save as provided in sub-section (1) or /sub-
section (2), the provisions of the Code of
Crimnal Procedure, 1898 shall, so far as they
are not inconsistent with this Act, apply to
the proceedings before a special Judge; and

for the purposes of the said provisions,

Court of the special Judge shall be deenmed to
be a Court of Session trying cases without a
jury or without the aid of assessors and the
person conducting a prosecution before a
speci al Judge shall be deened to be a public
prosecutor."

It follows that the provisions of s. 526 of the Crimnal

Procedure Code enpowering the High Court to transfer any

case froma crimnal Court subordinate to it

(1) [1950] S.C.R 88.
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t he
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to any other Court conpetent to try it, apply to the case
bef ore any special Judge. |If this case had been transferred

to the Court of the Special Judge, Manbhum on the com ng
into force of the Crimnal Law Anendnent Act, it would have
been open to the H gh Court to transfer the case from that
Court to the Court of the Special Judge, Patna. The case
had been transferred from Dhanbad to Patna at the request of
the appellant. The trial at Patna cannot be said to have
prejudi ced the appellant in any way. The nere onission of a
formal forwarding of this case to the Special Judge at
Manbhum and of a formal order of the Hi gh Court to transfer
it to the Court of the Special Judge at Patna, have not, in
our opinion, prejudiced the appellant in any way. Wen the
case was taken up by the Special Judge, Patna, on Cctober
23, 1952, the accused as well as the Public Prosecutor
desired de novo trial. No-objection to the jurisdiction of
the Court to try the case was taken at that tinme. Such an
obj ection appears to have been taken at the tine of the
argunent s ‘before the Special Judge and was repelled-by him

Such an objection was not raised before the H gh Court when
the appellant’s appeal was first heard in 1955 or in this
Court when the State of Bihar appeal ed agai nst the order of
the Hi gh Court. Al this indicates that the appellant did
not feel prejudiced by the trial at Patna.

In view of s. 531 of the Code of Crimnal Procedure, the
order of the Special Judge, Patna, is not to be set aside on
the ground of his having no territorial jurisdictionto try
this case, when no failure. of justice has actually taken

place. It is contended for the appellant that s. 531 of the
Code of Crimnal Procedure is not applicableto this case in
view of sub-s. (1) of s. 7 and s. 10 of the Crimnal Law
Amendnent  Act. W do not agree. The former provision
sinply lays down that such offences shall~ be triable by
special Judges and this provision has not been offended
against. Section 10 sinply provides that the cases triable
by a special Judge wunder s. 7 and pending before a
Magi strate inmediately before the comrencenent of /the Act
shall be forwarded for trial to the
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speci al Judge having jurisdiction over such cases. There is
nothing in this section which | eads to the non-application
of s. 531 of the Crimnal Procedure Code

W are therefore of opinion that the order of the special

Judge convicting the appellant cannot be quashed merely  on
the ground that he had no territorial jurisdiction to try
this case.

The last contention for consideration is whether there had
been proper corroboration of the statement of Basu about the
accused demanding the bribe of Rs. 10,000 and accepting it
on July 18, 1951, at the Kel ner Refreshnent Room  Dhanbad
Rai | way Station

We may briefly indicate the salient facts deposed to by Basu
in this connection. The appellant is said to have visited
Calcutta in Decenber 1950, to have gone to Basu' s house —and
to have asked himto pay a bribe of Rs. 10,000. There is no
direct corroboration of this statenent by the testinony of
any other witness. Kanjilal, an enpl oyee of Basu, under in

structions of his master, met the appellant in My, 1951

enqui red of himwhether he woul d accept the anpbunt he had
demanded in Decenber and had not been so far paid, and got
the reply that the anount woul d be: acceptable. He conveyed
this information to Basu. Nothing was done till over a
nonth and then too, not to nake the paynent, but to inform
the authorities.

In June 1951, Basu informed M. K. N. Mokerjee, P. W 3,
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the t hen Superi nt endent of Pol i ce, Speci al Pol i ce
Establ i shment, about the accused’ s demanding bribe and at
his request delivered the letter, Exhibit 11/1, dated June
18, to him He nade mention in this |etter about the denand
made in Decenber 1950, but made no reference to the
appel l ant’ s expression of readiness to accept the anbunt in
the nonth of May.

M. Mookerjee took steps for laying the trap and deputed M.
S. P. Mokerjee, P.W 1.

Kanjilal met the appellant on July 14 and arranged with him
that he would go to Dhanbad railway station when Basu would
also be reaching there and 'that the noney would be paid
there and that the date

of that neeting would be comunicated |ater. Basu was told
of this arrangenent at Calcutta. He, in his turn, informed
the authorities. July 18 was fixed for the purpose.
Kanjilal informed the appellant by tel ephone on July 16 that
the neeting would be on the 18th and that Basu would be
reachi ng 'Dhanbad by the Toof an Express at about 5 p.m The
trap arrangenents were conpleted and the trap-party reached
Dhanbad by the Toof an Express on July 18. Kanjilal hinself
went to Sindhri on the norning of July 18 and confirmed the
arrangenent to the appellant. The appellant also reached
Dhanbad railway station at about 5p.m

The nmenbers of the/'trap party took their seats at different
tables in the corners of the Refreshnent Room of Kellner’s
Rest aur ant . Basu, with the appellant, reached there and
occupi ed anot her tabl e. Ref reshnent s wer e t aken
Thereafter, Basu talked over matters about the contract with
the appellant, noved near him took out thefile from his
satchel and then, after some conversation, took out the
envel ope containing the currency notes of the value of Rs.
10,000 and having its one long edge slit. ~This envel ope was
passed on to the appellant. Basu states that he 'made a
statement at the time that there were Rs. 10,000, which he
could, not pay to the appellant so far. The appellant ' took
the envelope and put it in his trouser pocket. The  trap
party, after getting the signal that the bribe noney had
been paid, surrounded the appellant and got the envel ope
fromhim , It was found to contain the very currency notes
whose ’'numbers had previously been noted by the Magistrate,
M. Mahadevan.

There is no verbal corroboration of Kanjilal’'s statenent
about the nmessage he conveyed to the appellant either in My
or on the tel ephone or on the norning of the 18th of July.
The Courts bel ow have found corroboration of the statenents
of Basu fromthe circunstances that the denmand of noney in
Decenmber 1950 was nentioned in June, 1951, to M. K. N
Mookerjee; that the trap nmust have been | aid when Basu / nust
have been

67

certain that the appellant would turn up at Dhanbad at the
appointed tine and that the appellant’s presence at Dhanbad
railway station could not have been accidental but nust have
been the result of previous arrangenent. No infirmty can

be found in this reasoning. The appellant gave an
explanation for his presence at the railway station that
day. It has not been accepted by the Courts bel ow. In
fact, the learned counsel for the appellant did not press it
for consideration at the second hearing of the appeal, on

remand by this Court. No doubt, the trap arrangenents nust
have been nade when there was a practical certainty that the
appel l ant woul d turn up at Dhanbad railway station. Basu is
not expected to nmention falsely in the nmonth of June that
the appell ant made a demand of Rs. 10,000 in Decermber 1950.
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Odinarily, one is not expected to nake a conplaint of such
a denmand after such a long period of tinme. The interval of
time seens to have been due possibly to a hope that natters
may straighten out or that a |l ower sum might be acceptable
as bribe to pass the pending bills of Basu. The om ssion of
the trap witnesses to corroborate Basu’s statenent at the
time of the passing on of the envelope to the appellant, in-
form ng the appellant of the envel ope containing Rs. 10, 000,
is really surprising when the party consisted of four
persons who had gone there for the purpose of being
wi tnesses of the appellant’s accepting the bribe and who
could therefore be expected to be alert to hear what passed
on between the appellant and Basu. The question here is,
what did the appellant expect the envel ope to contain? It
was no occasion for Basu to personally deliver any bills or
papers concerning the contract business. Such papers could
have been sent in the regular-course of business to the
appel lant™s office. ~The appelllant does not appear to have
guesti oned Basu as to what the envel ope contained, as he
woul d have done, if he didnot know for certain what it
contai ned. . The appellant’s statenment that he understood the
envel ope to contain bills etc., is not consistent with his

putting the envelope in his

8
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pocket . The envolope is expected to be a fat one as it
contai ned one hundred Rs. 100 currency notes. An envel ope
cont ai ni ng busi ness papers is not expected to be put in the
trouser pocket. One wusually carries it in hand, or in one
of the pockets of the coat or bush-shirt one may be putting
on. When it is held that the appellant nmust have gone to
Dhanbad railway station by arrangenent, it becones ' a noot
poi nt, what the purpose of the arrangenment was. Surely, it
could not have been a nere delivering of certain bills and
papers. As al ready nentioned, it could have been sent to
Si ndhri by post or through Kanjilal or any other messenger
The purpose of the neeting at Dhanbad railway station nust
have been different. The appellant has failed to nention
any purpose which could be accepted as correct.

It is true that the appellant was not specifically
questioned, when exami ned under s. 342, Crimnal ~ Procedure
Code, with respect to his demanding Rs. 10,000 at Calcutta,
Kanjilal's wvisit to himin May and July and his telephonic
call and the arrangenment and about Basu's statenment at the
time the envelope was passed on to him ~But we are of
opi nion that this om ssion has not occasi oned any failure of
justice. The appellant fully knew what had been deposed to
by witnesses and what had been the case against him He
denied the correctness of the mmin allegation that he
received Rs. 10, 000 as bri be.

We are therefore of opinion that the appellant knew when he
took the envel ope from Basu that he was getting Rs. | 10, 000
as bribe, which ambunt he had denanded, and that therefore
the conviction of the appellant is correct. The appeal is
therefore di snm ssed

Appeal dism ssed
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