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JUDGMENT

K. Ramaswany, J.

The petitioners seek to question the vires of Sections
2 (22), 2 (27) and Sections 47 to 55 in Chapter V of the
Andhra Pradesh Charitable & H ndu Religious Institutions &
Endownents Act, 1987 (30 of 1987)  (for short, "the Act").
But at the time of hearing Shri K. Parasaran, their |earned
seni or counsel, restricted his arguments to the validity of
Sections 50 to 55. the petitioner in the first wit petition
is Peetadhipati of the institution known as "Minukshu Jana
Maha Peet hamt [for short, ‘Peethami] in Peda Muktevi village
of Movva Mandal in Krishna Dristrict of Andhra Pradesh. It
was averred therein that the Peetham was founded by one
Seet harama Yetendrulu an advocate in the year 1938 and he
becamre a sanyasi. H's main philosophy was ‘equality and
universality of all religions faiths, good  character,
gratui tous conduct and devotion to God, far nore inportant
than nere rituals. He formed Mumukshu Jana Samaj am-in 1950.
He published several books under that banner. He was running
a telugu Magazine by name Mumukshuvu. He started school for
the children. He was nanagi ng a tenple of Lakshm pati Swamny.
the devotees «collected funds for all those projects by
vol untary donation and the anount given through bhiksha
[ seeking alnms]. He donated his ancestral house and purchased
4 acres of land with the aid of Padakanukas [persona
gifts]. He died in 1972 and nom nated one of his disciples
as successor and thereafter with the aid of Padakanukas from
t housands of disciples tenples were constructed by the first
petitioner and were being nanaged wi th t he Padakanukas given
by the devotees. It is not a public endowrent but a private
trust. The expenses for the mmintenance of the math and
worship in the tenple are being carried on solely fromthe
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Paakanukas given by the devotees due to reverence which the

di sciples gave to the nmathadhipati. It is, therefore, clear
that the above provisions are wultra vires, in their
application to the petitioner math. Simlar contentions have
been raised in all other wit petitions. By their very

adm ssion, the petitioner’s institution is a math and bei ng
managed from personal gifts etc. nmde by devotees and
col l ected by disciples.

Shri Parasaran, the |learned senior counsel, contended
that Section 48 of the Act excludes application of Sections
18 to 22, 25 and 28 of Chapter 111 to maths. The other
provisions in Chapter Il by inplication would apply to the
mat hs for the reason that they are not excluded. Sections 34
and 35, therefore, by inplication stand attracted to the
mat hadhi pati irrespective of the fact whether mathadhipati
falls under the definitionof "hereditary trustee" or not.

Mat hadhi pati is the spiritual head to inpart religious
instructions. Therefore, he ' cannot be treated as a
hereditary trustee nor he be held to hold any office or
service or a post by whatever nane it is called. Appointnent
of a mathadhipati is not a -secular act. WMathadhipati,
i ndi sputably not being a trustee, his appointnment is purely
a religious act. The nom nation of the mathadhipati is based
upon wusage and custom of the math. It is a concept
appertaining to H ndu religious endownent. It is sui
generis. One cannot put it in a strait jacket by any
jurisprudential concept. Section 54 inposes recognition of
the nonmination of ‘a' mathadhipati by the Conmi ssioner, an
of ficer of the Governnent, who does not have know edge of
usages or practices prevalent in the relevant math.
Imposition of such conditions is an -interference wth
freedomof religion and power to manage religious affairs.
renoval of Mahant under Section 51, filling up of vacancy
under Section 53, recognition of nom nation of Mhant under
Section 54 and powers to frane a scheme for the managenent
of a math under Section 55 are ultra vires of Articles 25(1)
and 26(b) of the Constitution. The | earned’ counse
el aborated the contentions arguing that the procedure for
nom nation of the mathadhi pati, convening of a neeting with
mat hadhi patis of other maths of simlar Sanparadayans as
provi ded under Section 54 [2] of the Act, are repugnant to
the usage and Sampardayanms of the same math. Each math is
governed by its own usage and Sanpardayans. No two naths can
be held to be governed by the sane set of usages and
Sanpar dayans unl ess one is specific endownent or subordinate
of the main math. Though several naths may propagate the
same religious philosophy, each math wll have its own
distinct and different usage or Sanpardayans. | Even a math
propagating the tenets of religi ous phi |l osophy of
Adi shankr acharya are havi ng di fferent Sanpar dayans.
Simlarly, each math following and propagating the dwaita
phi | osophy of Mudhwacharya will have its own Sanpardayam
mat hs propagati ng Vashi st hadwai t a phi | osophy of
Shriramanuj acharya have their own Sanpardayans. Therefore
the Act attenpting to regul ate nom nation of a nmathadhipati
at the recormendati on of other nmathadhipatis and its
acceptance by the Conmissioner, or filling up simlarly of
temporary vacancies in the office of mathadhi pati, are but
naked interference with religious tenets of Hi ndu religion.

The Act does not provide any guidelines for things to
be done in Chapter V of the Act. The rules nade by
subor di nat e | egi sl ation cannot i ndependent |y provi de
gui delines when the Act. The rules nmade by subordinate
| egi sl ati on cannot independently provide guidelines when the
Act is silent as to the essential guidelines. 1In such a
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situation, the Act itself is unconstitutional for excessive
del egation and provisions of Section 53 [2] (a) to (d) are
not matters on which any secular authority is conpetent to
decide as to whether the Conmmissioner wll recognise a
person noni nated as Mahant who could have ot her
qgqualifications Iike Acharya, Anusthana, N yama, Bhakti etc.
The best person to adjudge the requisite qualifications is
the religious head hinself or the disciples of such
particular math or denom nation and not by any other secul ar
authority not even religious head of another math. Religion
being a matter of particular faith, the persons having faith
of particular denominationis to decide as to who will be
their mat hadhi pati and to whomthey will be disciples. It is
not for the secular judgrment or any other authority or even
by making rules or even naking provisions for testing his
know edge of Hindu religion,  scriptures, Sanpardayans etc.
with the help of persons w thout such know edge. In fact, in
a math ~a celibate appointed as nathadhipati would | ead the
life of a celebrate. He may be nonmi nated at any age, say at
even the " age of <7 years. He would l|earn scriptures in a
traditional way in the nath itself. Atest to be conducted
by Pandits to pernit himto  be appointed by a secular
authority as the mathadhi pati is incongruous or repugnant to
the Sanpardayam A mat hadhi pati can be renpved only on
grounds which are/ secular in nature |like sone of the
di squalifications nmentioned in Section 51 (1)(i). A secular
aut hority cannot exerci se any power at - any stage of
appointnent to a religious office.” A'mathadhipati cannot be
renoved by secular authority except for secular reasons
whi ch nmust be just, fair and reasonable relatable to one or
other of the grounds nmentioned in Articles 25 and 26 of the
Constitution. The question of approval or disapproval of a
nom nati on of a mathadhipati or renoval of -himon the ground
of not having know edge of the scriptures etc., would anount
to interference with the religion. The direction to maintain
regul ar accounts of receipts  of Padakanukas would be an
interference wth religious duties; and so, it is
unconstitutional, though such a  provision for Padakanukas
offered to himas head of the math nay be valid; but to the
extent of Padakanukas given as gifts personal “to the
mat hadhi pati, the sections are violative of Article 25(1).

He further contends that by operation —of Section 48,
the applicability of Section 29, which rel ates to
appoi ntnent and continuance of executive officers, also
stands applied to the nmaths by which the Act interferes with
Mahant's right to manage the nmath. The power to frane the
schene under Section 55 is given to the Conm ssioner and he
appoints the executive officer to manage the math, which is
also an interference with the managenment of the math, which
act is inherent in the office of the mathadhi pati as head of
the institution. The provision for transfer of the office
hol ders and servants of the math provided in Section 39 is
unconstitutional. Most of the enployees of the maths may be
di sci pl es thenmsel ves; their appointnent, renoval, disnissa
etc. being matters of administration by the nmathadhi pati for
due nmanagenent of the math, interference by Conm ssioner in
that behalf is also ultra vires Article 25.

Shri P.P. Rao, the learned senior counsel for the
State, resisted these contentions. He conceded that though
the definition of a trustee in Section 2(29) includes
mat hadhi pati insofar as his right to adm nister and nanage
the properties of the nath are concerned, the Act does not
i mpinge upon his right as a spiritual head of math. The
abolition of hereditary rights by Section 16 does not
include the right of nmathadhipati. Mathadhipati in nost
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cases is nomnated by his predecessor. nmathadhipati is a
sanyasi who has renounced worldly affairs and has severed
his ties with natural fanily. Therefore, there is no scope
for hereditary succession to the office of a mathadhipati.
The hereditary trustee defined under Section 2(16) and
abol i shed by Section 16 does not, therefore, include
mat hadhi pati. The concept of hereditary trustee defined in
the predecessor Act 17 of 1966 is the sanme as in the Act.
Section 16, therefore, has no application to a nathadhipati .

Qualifications and disqualifications of a mathadhipati
have been separately set out in Sections 53(2) and 51(1)
respectively in Chapter V, which deals wth maths. The
qualifications or disqualifications for a trustee nentioned
in Sections 18 and 19 do not apply to a Mahant. Equally,
Section 20 deals with constitution of board of trustees and
its Chairmanship which do not apply to a mathadhipati since

mat hadhi pati is a single person. Section 22 has no
application, since Section 51 deals wth filling up of
temporary vacanci es- of nmathadhipati and Section 53 deals
with filling up of pernanent vacancy in the office of

mat hadhi pati. Equally, Section 25 ‘i's not applicable to a
math since Section 49 —occupies the field for fixation of
dittam for the math. Section 28 does not apply to
mat hadhi pati, which has been separately dealt wth in
Chapter V. Al the provisions contained in Chapter V of the
Act regul ate proper nmanagenent and administration of the
math and the receipt of inconme, -manner of wuse and
accountability of 'the Padkanukas to Mahant ‘and the rmath.
Section 48, therefore, makes explicit what is inmplicit in
ot her provisions of the Act. Recognition of noni nation of
Mat ahandhi pati [spiritual head] by the Commi ssioner under
Section 53 was nmde a condition precedent for succession to
the office of the mathadhipati only to ensure that a person
possessed of the qualifications prescribed in sub-section
(1) of Section 51, alone would  succeed to the office of
mat hadhi pati. The object is to prevent future litigation to
the succession to the office. It was enacted to avoid
indelible effect on the admini stration of the' math
properties and to safeguard the interests of the math which
ot herwi se adversely gets affected due to protracted
litigation for years. Power has been conferred on the
Conmi ssi oner who is the head of the Endownent Department and
a high-ranking officer with vast adm ni stration experience.
The aw presunes that he would reasonably exercise all the
powers to grant permssion. It would ~inply that the
Conmi ssi oner woul d call in aid alla necessary or
consequential powers wusually inplied and necessary to the
proper exercise of the power and performance of the duties
to effectuate the purpose and the object of the regulation

Therefore, it would be necessary that the Commi ssioner
shoul d have inplied powers. In cases where the Conmi ssi oner
feels that the nomnation of the successor requires
exam nation, the obligation to consult a Mahant of a simlar
math is cast on him that too with a mathadhi pati of other
mat hs having the sane Sanpardayans. An agama shastra pandit
working in the office of the Conmissioner, Endownrent
Departnment, advises the Commssioner in the matters of
religion including usages, custonms or Sanpardayans observed
by a religious institution. Rules, viz., Agama Shastra
Pandit Service Rules, 1987 (for short, "Pandit Rul es") made
in the behalf provide guidance. If no objection to the
nom nation of a mathadhipati is raised by any person, or
where the Conmi ssioner does not have any other adverse
material, or where the nominee does not suffer from any
di squalification, he does not wthhold permssion for
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succession as a nmathadhipati. Only when objections are
rai sed by any interested person or even by a disciple or the
Conmi ssi oner has adver se mat eri al , he woul d seek
clarification or information from the noninee or the

mat hadhi pati or both and the take a decision. Rule 5 of the
Pandit Rules provides necessary guidelines in that behalf.
The Conmi ssioner 1is not expected to exercise his powers
under Section 53 (1) arbitrarily or unreasonably. If he so
does in an individual case, the correctness thereof nmay be
guashed in an appropriate proceeding. according to the
prescri bed procedure.

The power to supervise and safeguard the interests of
the maths is a secular function which has by |aw been
entrusted to the Conmissioner. In a given case, if he
exercises the power in a nanner objectionable to the
i ncunbent the same would -be anenable to correction in an
appropriate forum The law conferring such a power cannot be
faulted. The provisions in Sections 52, 53, 54 and the Rul es
made t hereunder would provide sufficient guidelines which
postul ate an enquiry. The admnistration of nathadhipati
Rul es, 1987 would supplenment the provisions in Sections 53
and 54. Justice Challa  Kondai ah Conmi ssioner pointed out
m suse and abuse of -the office by sone mathadhipatis who
used math properties as  Padakunukas (personal gifts) for
their personal gain and siphoned the income for persona
[ uxuries or mnmisused for wne or wonen etc. The Act only
regul ates and nonitors its utilisation  for religious
purposes. The Rules give guidance and full freedomto the
mat hadhi pati for wuse of offerings personally given as
Padakanukas to him for religious purpose and for his
mai nt enance, consi stent with his status according to
Sanpar dayans or usage or custom of the said nmath. The
Commi ssioner is invested with the power ~only for  secular
purpose specified in the section. It _does not anmount to
interference wth the rights of ~the mathadhipati as
spiritual head sanctioned by  usage or customnor  does it
tend to lower his position as spiritual head of the
institution. The saving provisions contained in Section 91
of the Act make the natter nore clear. The apprehensi on that
the powers conferred on the Conm ssioner nmay be misused or
abused is unfounded. even if it has so happened, the
provi si ons cannot be struct down or declared invalid on-that
appr ehended prem se.

There is no time Ilimt fixes for nonmination of a
successor. The tine limt nentioned in Section 54 (1) is
only for intimation of the nomi nation by the mathadhipati to
the Conmi ssioner. 90 days’ tine given thereunder is a fairly
long period for such an intimation and it is a reasonable
period. It would enable the Conm ssioner to consider al
rel evant aspects and to take a decision on his granting
perm ssion for recognition of the mathadhipati.

Section 54(2) governs the case of nomnation by
previ ous mat hadhi pati and when a mathadhipati is not
available to nomnate his successor, a neeting of the
mat hadhi patis of other maths and the disciples of the math
to decide the question of successor would arise. Rule 8 of
Madhadhi pati Rules is relatable to Section 54(2). Rule 3(2)
(iii) of the Rules, though speaks of mnor giving consent,
shoul d be understood reasonably. A consent by a m nor would
mean a consent of a guardian on behalf of the m nor known
under Hndu Mnority and Guardi anship Act, 1956 or property
guar di an appoi nted by a conpetent court. Section 52 confers,
therefore, only [imted power to neet one of t he
conti ngencies enunerated therein, viz., occurrence of a
tenmporary vacancy or existence of a dispute regarding
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successor or successor being a mnor without there being a
fit or suitable person to act on his behalf. In such
contingencies the claimof disciples, if any, would be duly
taken into consideration. The provisions in Section 52,
therefore, are not invalid. Section 47 of 1966 Act is
simlar to Section 52 of the Act which has already been
upheld by this Court. The executive officer is appointed
under Section 29 only when a schene has been franed under
Section 55; that too, when the Commissioner is satisfied
fromthe reports subsnsitted to himthat the properties of
the math are mismanaged or misappropriated or that the
Mahant grossly neglected his power as the Mathadhipati. The
schene franmed woul d be subject to appeal. It would be framed
only after making an enquiry. it is a secular act.

Section 45 of the predecessor Act of 1966 did not
require the mathadhipati to maintain regular accounts of
recei pts of personal gifts or- other gifts mnmade to the
mat hadhi pati as head of the math. He was allowed to spend at
his discretion for-any purpose which is not imoral or

illegal. "~ As the Conmission, after enquiry, found that
corrupt practices were devised to siphon off the funds of
the math as Padakanukas, i.e., personal gifts or the sane
are utilised for leading [luxurious, immoral or extravagant
way of life, the Conm ssioner has been enpowered to direct

the mat hadhi pati to render accounts of the gifts received by
mat hadhi patis. The provision, therefore, was nmade only for
accountability of the receipts of ~such- gifts by the
mat hadhi patis. In view of the admission that the gifts nade
to the mat hadhi pati for the math - are accountabl e, the Mahant
is liable to account  for the sane. The personal gifts also
would be required to be accounted only to the extent of
their recei pt and not how they are spent by him he has ful
freedomto spend for religious purposes etc. After deletion
of Articles 19(1)(f) and 31 from - part [IIl ' of the
Constitution by 44th Constitution (Anmendment) Act, the |aw
laid down by this Court that the nmathadhipati had the
fundanental right to property no longer is available to him
Therefore, he is required to maintain regular accounts of
the receipt of padakanukas or other personal gifts 'and to
spend the sane at his discretion for purposes connected with
the objects of the math and propagation of the H ndu dharma
The Act only regul ates secul ar activities of the
mat hadhi pati in spending the Padakanukas and that tooin his
own interest. Therefore, the regulations are pernissible
under Article 25 of the Constitution. It does not anpunt to
i nterference with t he religi ous functions of t he
mat hadhi pati as head of the math. Since no rules regarding
the transfer of the enployees of the maths have been nade,
the question of vires need not be gone into. If and when
rul es are nade the question whether they are consistent with
the schene needs to be gone into at that tinme. Therefore,
the argunent in that behalf is only of academ c interest.

Sections 50 to 55 of the Act read as

under :

"50. Padakanukas and other gifts:- (1)

The Mat hadhi pati shall maintain regul ar

accounts of receipts of padakanukas or

ot her personal gifts of property nade to

hi mas the head of the Math and he shal

be entitled to spend, at his discretion

for any purpose which is connected with

the objects of the math and propagation

of Hi ndu Dhar na.

(2) Any padakanuka or other persona

gift which remains undi sposed or during
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the life time of the nmathadhipatth
shal | devolve on the math as its assets.
(3) In the case of gifts of property or
noney nmade to the nathadhi pathi not as
personal gifts but as gifts intended for
the benefi t of the mat h, the
Mat hadhi pat hi, shall keep accounts of
all receipts and disbhursenents of such
gifts and shall cause such accounts to
be produced before the Comm ssioner or
any person authorised by him in this
behal f whenever so required.

Expl anation:- Any gift of property or
noney nade to that mathadhi pathi shall
unless it is specified by the donor as
padakanuka or personal gift, be presumed
to be a gift intended for the benefit of
t hem mat h.

"51. 'Renpval _of Mathadhipati- (1) The
Conmi ssioner may suo nmotu or on an
application of two~ or nore- persons
havi ng interest initiate proceedings for
renovi ng a mat hadhi pathi or a trustee of
a specific endowrent attached to a math,
if he -

(a) is of unsound m nd;

(b) is suffering from any physical or
mental defect or infirmty which renders
himunfit to be a mathadhipathi or such
trust ee;

(c) has ceased to profess the Hindu
religion or the tenets of the math;

(d) has been sentenced for any offence
i nvol ving noral turpitude, such sentence
not havi ng been reversed,

(e) is guilty of breach of trust, or is-
appropriation in respect of ( any of the
properties of the nath;

(f) conmits persistent and willful
default in the exercise of his powers or
performance of his functions under the
Act;

(g) violates any of the restrictions
i nposed or practices enjoined by the
custom usage or the tenets of the nath,
inrelation to his personal conduct,
such as celibacy, renunciation and the
like;

(h) leads an imuoral life; or

(i) fails or ignores to inplenent the
principles set out in clause (17) of

Section 2.

(2) The Conmi ssioner shall frame a
charge on any of the grounds specified
in sub-section (1) agai nst the

mat hadhi pathi or trustee concerned and
give him an opportunity of meeting such
charge, of testing the evidence adduced
and of adducing evidence in his favour

After considering the evidence adduced
and ot her material before him the
Conmi ssi oner may, by order exonerate the
mat hadhi pathi or trustee, or renobve him
Every such order shall state the charge
franmed agai nst the mathadhi pathi or the
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trustee, his explanation and the finding
on such charge together with the reasons
t her ef or

Provided that in the case of a math
or specific endowrent attached thereto
whose annual incone exceeds rupees one
| akh, the order of renpbval passed by the
Conmi ssi oner against the nmathadhipath
or trustee shall not take effect unless
it is confirmed by the Government.
(3) Pending the passing of an order
under sub-section (2); the Comm ssioner
may suspend the nathadhipathi or the
trustee;
(4) (a) Any mathadhipathi or trustee
aggrieved by an order passed by the
Conmi ssi oner under ~sub-section (2), my
wi.thin ninety days from the date of
recei’pt of such order, institute a suit
i n.the court agai nst such order
(b) An_ _appeal shall “lie to the Hgh
Court within ninety from the date of a
decree or order of the Court in such

suit.
52. Filling of tenporary vacancies .in
the office of the nmathadhipathi:- (1)

Where a tenporary vacancy occurs in the
of fice of the mathadhi pathi and there is
a dispute in regard to the right of
succession to such Ofice, or where the
mat hadhi pathi is a mnor and has no
guardian fit and wlling to act as
guardi an, or where the mathadhipathi is
under suspension under sub-section (3)
of Section 51, the Conm ssioner shall
if he is satisfied after making an
inquiry in this behal f t hat an
arrangenent for the administration of
the math and its endowrent or. of the
speci fic endowent, as the case nmay be,
i s necessary, nmake such arrangenent as
he thinks fit until the disability —of
the mat hadhi pat hi ceases or anot her
mat hadhi pat hi succeeds to the office, as
the case may be.

(b) I'n making any such arrangenent, the

Conmi ssi oner shall have due regard to
the clains, if any, of the disciples of
the math.

(3) Nothing in this section shall be
deened to affect anything in the Andhra
Pradesh (Andhra Area) Court of Wards
Act, 1902 and the Andhr a Pradesh
(Tel engana Area) Court of Wards Act,
1350 f.

53. Filling of permanent vacancies of
the office of mathadhipathi:- (1) Were
a permanent vacancy occurs in the office
of the Mathadhi pathi, by reason of death
or resignation or on account of his
removal under Section 51 or otherw se
the person next entitled to succeed
according to the rule of succession laid
down by the founder, or where no such
rule is laid down, according to the
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usage or customof the math, or where no
such usage or custom exists according to
the law of succession, for the time
bei ng in force, shal | with t he
perm ssion of the Conm ssioner succeed
to the office of the Mthadhi pathi.
"53(2) A person for succession to the
of fice of the mathadhi pathi under sub-
section (1) shall possess the follow ng
qual i fications, nanely :-

7(a) basic know edge of the Hindu
Rel i gi on and phil osophy:

(b) know edge of the rel evant scriptures
and sanpradaya to which t he mat h
bel ongs;

(c) capacity to inpart the know edge and
preach the tenets of the math to the
di scipl es;

(d) religious “tenperanent - with inplicit
faith in discipline and practice; and
(e) unquestionable noral character.

54. Nomination of ~ mathadhipathi:- (1)
Subj ect to the provisions of Section 53,
a  mat hadhi pathi may nom nat e hi s

successor. The fact of such nom nation
shall be intimted to the Conmnm ssioner
within ninety days of such nom nation
and the Conmissioner nmay recogni'se such
nom nation. A ‘nomnation shall not be
conplete unless it is recogni sed by the
Conmmi ssi oner . The condi tions for
recognition shall be such as nmay be
prescri bed.

(2) Were a Mat hadhi pati fails to
nom nate his successor under sub-section
(1) or where there is no mathadhi pat hi,
the Conmi ssi oner or any of ficer
aut hori sed by him shall after due
publication convene a neeting wth the
mat hadhi pathis of other maths of the
same sanpradayam and the disciples of
the math recogni se the person nom nated
in such neeting as a mathadhipath
subjects to the provisions of this Act.
The procedure for convening the neeting
and nethod of publication shall be such
as may be prescribed.

55. Power of Commissioner to frane
schenmes:- (1) Where the Conmi ssioner
either suo notu or upon a report
submitted by the Deputy Conmi ssioner or

the  Assistant Conmi ssi oner havi ng
jurisdiction, has reason to believe that
the affairs of the math and its

properties are being msmanaged, funds
are being msappropriated, or that there
is gross neglect of duty on the part of
t he mat hadhi pathi he may after making
such enquiry as may be prescribed order
to frame a schene of adm nistration, of
a math and the specific endowrent.

(2) A schenme of adninistration framed
under sub-section (1) nay contain
provision for -

(a) appoi nti ng or directing t he
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appoi nt nent of an Executive Oficer.

(b) constituting a commttee consisting

of not nore than five persons for the

pur pose of assisting in the whole or any

part of the adm nistration of all the

endowrents of such math or of specific

endowrent ;

Provided that the menbers of such

Commttee shall be chosen from anong

such persons having interest in such

mat h or endownent;

(c) determ ning the powers and duties of

such committee; and

(d) any other relevant matter incidenta

to the fram ng of such schene.

(3) Until a schene is framed under sub-

section (1) the Comm ssioner may appoint

a fit person to manage the properties of

mat h ‘and-its endowrent.

(4) The Comm ssioner, after consulting

t he —mat hadhi pat hi and other . persons

having interest, and after making such

enquiry as nmay be prescribed my be

order nodify or cancel the scheme

settl ed under 'sub-section (1).

(5) Every or der passed by t he

Comm ssi oner under sub-section (1) and

sub-section (4)  shall be published in

the manner prescri bed.

(6) Any person aggrieved by the order of

the Comm ssioner passed either wunder

sub-section (1) or under sub-section

(4), may, within sixty days from the

date of publication of the order, prefer

an appeal to the Court."

The rival contentions give rise to the question
whet her any of the provisions of Sections 50 to 55 in
Chapter V of the Act is ultra vires Article 25 or 26 of the
Constitution? Chapter V of the Act. deals with maths and
speci fic endownents attached thereto. Section 47  defines
"mat hadhi pati" to nmean any person whether known as Mahant or
by any ot her nane in whom "the adm ni stration and managenent
of a math or specific endowrent attached to a math are
vested." In the concept of nathadhipati, both the el enents
of power to hold property and duty to properly maintain it
are blended and neither can be detached fromthe other. The
Mahant, therefore, as the spiritual head of the math is
entrusted with the adm nistrati on and nanagement of the math
or the specific endowrent. The personal or . beneficia
interest of the Mahant in the endowrent attached to the math
is manifested in his power of adm nistration and disposal of
the property. Hs right to admnister and nmanage the
property endowed to the math and other rights of simlar
character are vested in the office of the Mhant and,
therefore, they are legal rights attached to the nanagenent
and the administration of the property endowed to the math.
He holds the office by custom and usage of the institution
He acts for the benefit of the institution of which he is
the head. The Mahant as an aesthetic holds the property and,
therefore, it is not heritable like ordinary devolution of
the property since he has conpletely severed all his nundane
connections with his natural famly; cut off from the
mundane affairs and is ordained to inpart religious
education to his disciples and teaching of the religious
scriptures etc. to the followers of the religion or the
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sect. Therefore, the ordinary rules of succession to
Mahant shi p do not apply.

Article 25, assist |anguage anplifies, assures to every
person subject to public order, health and norality, freedom
not only to entertain his religious beliefs, as may be
approved of by his judgnent and conscience, but also to
exhibit his belief in such outwardly act as he thinks proper
and to propagate or di ssem nate his ideas for the
edification of others. Mahant as head of the spiritua
fraternity and by virtue of his office has to performthe
duties of a religious teacher. The deep layers of religion
used in Articles 25 and 26 and its nmanifest efficacy in
social well-being and integration in the onward march of
civilisation from tribal society to nodern Ilife would
appropriately be dealt - with.in the connected cases relating
to Archakas. Suffice it to state that it 1is the duty of
Mahant to practise and propagate the religious tenets of
whi ch he is an adherent and if any provision of |aw prevents
himfrom 'propagating his doctrine that would certainly
affect the religious freedom guaranteed under Article 25.
Math or a specific endownent per 'se cannot practise or
propagate religion. 1t ~can be done only by individua
persons. Wether those persons propagate their persona
views or the tenets for which the institution was started,
is immterial for the purposes of  Article 25. Only
propagation of beliefs is protected, it does not natter
whet her the propagation takes place in a tenple or any other
nmeeting.

Chapter V does not per se attenpt to regulate the
propagati on or preaching of the tenets by Mahant or of the
math or religious beliefs to which the nmath is founded or it
seeks to propagate. The definition of the nathadhipati for
the purpose of the Act is expressly confined only in
relation to the administration and managerment of a math or
speci fic endownent attached to the math and vested in him as
mat hadhi pati. Mahant 1is not a mere manager or custodi an of
the property. In his office as spiritual head, he has power
to di spose of certain properties only for the benefit of the
institution, incur expenditure for —the math, to carry on
religious worship for the disciples and to naintain hinself
consistent with his office. Though he has undoubted power to
apply the funds of the institution, it —would always be
subject to certain obligations and duties equally governed
by custons and usage of the institution. By operation of
Section 48, Section 18 to 22, 25 and 28 in Chapter 111 of
the Act shall not apply to the maths or specific endowrent
attached thereto. Though Section 2(29) defines ‘trustees’ to
include mathadhipati, in the light of Section 47, by
juridical netanorphosis, Mhant is a trustee of the math in
relation to the managenent of the property of the math or
the specific endowrent attached to the math. He has to
di scharge the duties of a trustee and is answerabl e as such
The definition of "trustee" was wused to reiterate the
position he holds in general law of trust in relation to
maths and in law he is enjoined to hold it astrustee.
However, the word ‘trustee’ does not include his right as a
spiritual head of the math or to be a hereditary trustee.
The definition of "hereditary trustee" under Section 2(16)
whi ch was abol i shed under the Act, therefore, does not apply
nor it includes a Mahant who is spiritual head nom nated by
his predecessor mathadhi pati or regul ated under the Act for
the reasons stated by Shri Rao to which we agree as it is
axiomatic that office of mathadhipati is not hereditary or
devol ved by succession. In nost cases it is regulated by
nom nation by his predecessor wunder the Act; and in the
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absence of nomnation, by consultation wth Mhant of
simlar maths.

As seen, Mahant bei ng an aesthetic sanyasi, he
renounces nundane affairs and totally cuts off his ties with
his natural famly. In H H Sudhundra Thirtha Swanmi ar v.
Conmi ssioner for Hndu Religious & Charitable Endowrents,
Mysore [(1963) Supp. 2 SCR 302], this Court had held at page
312 that *"generally a mathadhipati is a sanyasin who has
renounced the worldly affairs and severed his ties with his
fam ly". Therefore, the question of hereditary succession to
the of fice of mathadhipati does not arise. He is, therefore,
neither hereditary trustee nor a trustee in the sense
envi saged under Sections 2(29) and 2(16) of the Act
respectively. But in juxtaposition, his position as
mat hadhi pati is of a trustee of the property of the math or
speci fic endowent attached to it of which he is the head
and holds the property as head of the institution as a
trustee with beneficial enjoyment over the math properties
for the propagation of the religious tenets and the
phi | osophy applicable to the math or specific endownent and
H ndu Dhar nma. In Kakinada Annadana Samgjan etc. v.
Conmi ssioner of H ndu Religious & Charitable Endowrents,
Hyderabad & O's. [(1977) 2 SCR 878 at 886], this Court had
held that mathadhipati is entitled to muintain all the
properties of the math or the specific endowent and al |l owed
power to nanage or administer the properties endowed to the
math or specific endowrent. Since Chapter 'V specifically
deals with maths and Mhants, the .general ‘provisions in
Chapter IlIl relate to the administration and nanagenent of
H ndu charitable and religious “institutions and endowrents
to the extent of inconsistency stand excluded by Section 48
from their operation to maths and -specific endownents
attached to it. Section 49 relates to fixation of the dittam
known as scale of expenditure with which we are not
concerned in this case.

Section 53 deals with filling up of permanent vacancies
inthe office of mathadhipati. It is necessary to enphasise
that mat hadhi pati as spiritual ‘head of the math, 'while
i mparting religi ous education, bl ends hi s per sona

beneficial interest in the properties of the math. The
eligibility of succession as mathadhipati by nomination and
his qualification for eligibility are distinct from his
power of managenent  of the properties and of due
adm nistration of the math. The scope of interference with
nom nation as Mhant or his qualifications is delicate but
bears paranount inmportance. Everyone interested in the math,
predecessor mat hadhi pati or disciples would be keenly and
genuinely interested in due managenent and admni stration of
math and its properties and specific endowrents. The
Conmi ssioner, when called to deal wth recognition or
nom nati on, should keep these facts in forefront.
Sub-section (1) of Section 53 deals with that question.
VWere a per manent vacancy occurs in the office of
mat hadhi pati by reason of death or resignation or on account
of his renpval from office under Section 51 or otherwse,
the person next entitled to succeed to the office of Mahant,
according to the rules of succession laid down by the
founder of where no such rule is laid down, according to the
usage or customas exists or according to the Ilaw of

succession for the tine being in force, shall, wth the
perm ssion of the Conm ssioner, succeed to the office of
mat hadhi pati . Sub- secti on (2) prescri bes basi c

qual i fications thus:
"53(2) A person for succession to the
of fice of the mathadhipati under sub-
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section (1) shall possess the follow ng

qualifications, nanely :-

(a) basic know edge of t he Hi ndu

religion and phil osophy;

(b) know edge of the relevant scriptures

and sanpradaya to which the mat h

bel ongs;

(c) capacity to inpart the know edge and

preach the tenets of the math to the

di sci pl es;

(d) religious tenperanent with inplicit

faith in discipline and practice; and

(e) unquestionable nmoral character.”

The regul ation under sub-section (1) of Section 53,
viz., permssion of the Conm ssioner for the succession to
the office of the mathadhipati, is only to ensure that a
person who possesses the qualifications prescribed in sub-
section (2) and the nom nee does not suffer fromany of the
di squal i fi'cations nmentioned in Section 51(1) and such person
al one woul d succeed to the office. Sri Parasaran is right in
his emphasis that a disciple would> learn from chil dhood
religi ous educati on under the gui dance of the spiritual head
or any other suitable guide: The broad guidelines in Section
53(2) are illustrative as bridges to make a nore nmature
sanyasi with profound knowl edge in religion. In this
perspective, it 1is pertinent to quote  sub-section (1) of
Section 51 which reads thus:

"51. Renmoval \ of Mathadhipati-(1) The

Conmi ssioner may suo nmotu or on an

application of two or nore persons

havi ng interest initiate proceedings for

renovi ng a mat hadhi pathi or a trustee of

a specific endowrent attached to a nmath,

if he -

(a) is of unsound m nd;

(b) is suffering from any physical or

nmental defect or infirmty which renders

himunfit to be a mathadhi pathi or such

trustee;

(c) has ceased to profess the  Hindu

religion or the tenets of the math;

(d) has been sentenced for any offence

i nvol ving noral turpitude, such sentence

not havi ng been reversed;

(e) is quality of breach of trust, or

i s-appropriation in respect of any of

the properties of the math;

(f) commts persistent and willful

default in the exercise of his powers or

performance of his functions under the

Act ;

(g) violates any of the restrictions

i nposed or practices enjoined by the

custom usage or the tenets of the nath,

inrelation to his personal conduct,

such as celibacy, renunciation and the

i ke;

(h) leads an imoral life; or

(i) fails or ignores to inplenent the

principle set out in clause (1& of

Section 2."

The Conmi ssioner is enpowered to renove a Mat hadhi pati
either on an application of two or nore persons having
interest in the proper managenent or adm nistration of the
math or suo motu. It is, to reiterate, that by the exenplary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 22

conduct, character, piety, erudition and dedication, the
spiritual head inspires faith in the people and as its part
properly manages the math and efficiently admnisters the
properties of the math or specific endowrent attached to the
mat h. Mat hadhi pati of Sri  Raghavendra Swany nath inspires
reverence and exacts respect. The problem of renoval arises
when the WMahant by his conduct and acts, falls astray from
the path of piety and indulges in acts uncalled for froma
sanyasi and conmits nm sf easance and mal f easance,
def al cati on, misappropriation, falsification of accounts
etc. The Conmi ssi oner woul d be entitled to initiate
proceedi ngs and rempve a mathadhipati or a trustee of a
specific endowent on his satisfying any one or all the
conditions enunerated in clauses (d) to (i) or on incurring
disqualifications enunerated in clauses (a) to (c). Heis
liable to action under Section 51 (1).

In D gyadarsan Rajendra Ranmdassji Varu v. State of
Andhra Pradesh & Anr.~ [(1970) 1 SCR 103], the appellant
mat hadhi pathi ~ of Sri  Swami _Hathiranji Math, Tirupathi-
Thi rumal a, was suspended from his office pending enquiry
under Section 46(2) of the predecessor Act 17 of 1966. He
chall enged the constitutionality of Sections 46 and 47 as
violative of Articles 14, 25(1), 26(b) and (d) of the
Constitution. After considering the vires of those
provisions, this Court had held that while the Mahant was
entitled to enjoy larger powers for the ‘benefit of the
institution of which he is the head, he is wunder an
obligation to maintain the dignity of his office and to
i ncur expenditure for the math. The Mhant = cannot incur
expenditure for personal |uxury or objects incongruous wth
his position as a WMhant. The validity of ~Section 46,
therefore, was upheld. If a Mahant is of _unsound mnd or
suffers from any physical of nmental defect or infirmty or
has ceased to profess Hndu religion or the tenets of the
math or if his case falls within any of clauses (d) to (h)
of Section 46(1), his removal would be in the interest of
the general public. A mathadhipati cannot possibly perform
his duties either as a spiritual or a tenporal head nor can
he properly administer or nanage the trust if he falls
within the categories nmentioned in clauses (a) to (d) or has
been quality of breach of trust of willful default etc. or
leads an imoral life [vide clauses (e) to (h) of Section
46(1)]. The wvalidity of Section 46(1), therefore, was
upheld. the sane are the provisions in Section 51(1) and,
therefore, their validity is no | onger res integra.

The suspension of a mathadhipati, during inquiry, is a
necessary and reasonable part of the procedure which has
been prescribed by Section 46 of predecessor Act of 1966. If
he is allowed to function during the pendency of an inquiry
the entire purpose of the enquiry nust be defeated. the
mat hadhi pati nmay, during enquiry, do away with nost of the
evidence or tanper with the books of accounts or otherw se
conmit acts of msappropriation and defalcation in respect
of the properties of the math. It is essential, therefore,
in these circunstances, to mnmke a provision for suspending

himtill the enquiry concludes and an order is nade either
exonerating or directing his renoval. The action under
Sections 46 and 47 does not infringe Article 25(1) or 26 (b)
or (d).

By operation of sub-section (2) of Section 53, the
qualifications for a mahant are prescribed. If a Mahant has
al ready been renoved, if self-sane person is nomnated as a
mat hadhi pati under Section 51(2), it would be obvious that
the Conmi ssioner cannot recognise such a nomnation and
grant permission to him as rmathadhipati. He would be
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entitled to call nonmination afresh. Cobviously, recognition
of the Comm ssioner required under sub-section (1) of
Section 53 only regulates in that behalf, and not when he is
duly nonminated as per the qualifications prescribed in sub-
section (2) of Section 53. the provisions, therefore, are
intended to avoid needless protracted litigation over
successi on adversely af fecting due adm nistration and
mai ntenance of the math, to safeguard the interest of the
math and due fulfillnment of the objects for which the math
or specific endowent is created or established.

The Conmi ssioner who is the head of the Endowrent
depart ment i s a hi gh r anki ng of ficer with wi de
adm ni strative experience and is expected to act fairly and
reasonably to effectuate the purpose of Chapter V. It can be
accepted that such a high ranking officer would call to his
aid necessary and incidental  or ancillary powers only to
give effect to the purpose of the Act. He would act
reasonably, objectively and fairly. If he betrays the faith
and acts ‘arbitrarily, the individual act is anenable to
correction.in an appropriate proceedings. So, he is not
expected to act arbitrarily or at hi's whimeither to accord
or refuse permission to the-nom nated mathadhipati. if he
comm ts any excess or acts unreasonably, the individual act
isliable to be questioned and dealt with appropriately
according to law /But- for that ground Section 53 cannot be
declared ultra vires.

Sub-section (2) of Section 51 provides procedure for
renmoval of the nmathadhi pati for one or the other grounds
enunerated in sub-section (1) of Section 51. The
Conmi ssioner shall franme a charge on the proposed grounds
enunerated in sub-section (1) and have it served on the
Mahant. He should give an opportunity to the erring
i ncumbent of neeting such charge. Qpportunity to ' adduce
evidence in proof of the charge or in rebuttal thereof, if
the Mahant requests, shoul d be given. After considering and
testing the evidence adduced and other material before him
he should arrive at his decision and record reasons in
support thereof and record finding on each charge whether
the charge is proved or disproved. The Conm ssi oner, may by
order, exonerate the mat hadhipati or a trustee or may renove
himfrom office. In the case of a mth headed by a
mat hadhi pati whose annual incone exceeds Rs.1 Lakh, “the
order by renoval of mathadhipati or trustee shall not take
effect wunless it is confirnmed by the Governnment. The
operation of sub-section (3) is only transitory, “viz.,
pendi ng enquiry and passing of the final order under sub-
section (2), the Commissioner is entitled to tenporarily
suspend t he mat hadhi pati or the trustee, as the case may be.

Validity of simlar provision is Section 46 of
predecessor Act of 1966 has already been upheld by this
Court in Digyadarshan Rajendra Randassji’'s case. Under sub-
section (4) an aggrieved mat hadhi pati/trustee has been given
right of challenging the order of renoval by instituting a
suit in the court defined in Section 2(8) wthin 90 days
fromthe date of the receipt of the order, with a further
right of appeal to the High Court, under sub-section (5),
within 90 days from the date of the decree or order of the
Court. It would thus be clear that conplete procedure and
machi nery has been provided to the charged Mahant/trustee to
di sprove the charge and in case of rempbval fromoffice, he
has right of instituting suit and preferring appeal to High
Court to have it corrected and legality of the order of
renoval , tested with adequate procedural safeguards. Section
51 thus provides a conplete nmachinery for renmoval of an
erring Mahant adjudging himto be not a fit person to renmain
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mat hadhi pati. The wvalidity of the grounds for renpbval have
al ready been upheld in Randassji’s case.

Section 52 operates for filling up of tenporary
vacancies in the office of mathadhipati. Sub-section (1)
thereof enunerates the circunstances in which the office of
mat hadhi pati tenporarily falls vacant, viz., where a dispute
exists of the right to succession to the office of Mahant or
where the Mhant is a mnor and his no guardian fit and

willing to act as guardian or where the nmathadhipati is
under suspension under sub-section (3) of Section 51. On the
ex i stence of any of the three grounds, the Comm ssioner
shall, if he is satisfied, after making enquiry in this

behal f, that arrangenent for admnistration of the math of
the specific endowrent, as the case may be, is necessary and
after satisfying hinself as to such necessity, makes such
arrangenents as he thinks fit until the disability of the
mat hadhi pati ceases or other nmathadhipati succeeds to the
office, as the case may be. The satisfaction reached by the
Comm ssi oner woul d ~be on consideration of the material and
other relevant attending circunstances. Sub-section (2)
enj oi ns that the Commi ssioner, in making interimarrangenent

for filling up temporary vacancy, shall have due regard to
the clains, if any, by the disciples of the math. In other
words, the Comm ssioner is enjoined to make arrangenents to
fill up the temporary vacancy as an interim mneasure. He

shal | endeavour to give due regard tothe clains of any of
the disciples of the math for nmanagement of the math as

tenmporary mat hadhi pati until the di sabi liity of t he
mat hadhi pati ceases or_ anot her mat hadhi pati dul y succeeds to
the office, as the case may be: In the case of filling up of

the vacanci es when the nathadhi pati nomnated is a mnor
sub-section (3) nakes available the renedy under the
provi sions of Andhra Pradesh (Andhra Area) Court of Wards
Act, 1902 or Andhra Pradesh (Tel angana Area) Court of Wards
Act, 1350F, as the case may be, to appoint property or
personal guardian under the respective Acts applicable to
the place where the mmth is situated, for appointnment of a
fit person as guardian to the war d/ m nor sanyas
mat hadhi pati to administer the nmath and the  properties
attached to the math or specific endownent attached thereto.
The appoi ntnent of guardian wunder Court of Wards Act _as
personal and property guar di an woul d be for due
adm nistration of the math and for beneficial enjoynent, the
Mahant has in the property or guardian under Hindu
Guar di anshi p and Maintenance Act, 1956 as and when it
becomes applicabl e.

Section 54 deals with nomnation of the mathadhipati.

Shri Parasaran, |earned senior counsel while addressing his
argunents which need no repetition, raised a very -strong
obj ection and fervently, repeat edl y, forcibly and

per suasi vely argued that the secular authority should not be
pernmitted to interpose iin the nomination of Mahant by act
of acceptance of the nom nated mathadhipati on diverse
grounds menti oned herei nbefore. Having given our due careful
and very anxious consideration to his argunents and equally
pal at abl e contentions of Shri P.P. Rao, we find that role of
the Commissioner in that behalf is minimal It is seen that
by operation of sub-section (1) with a non obstante cl ause,
viz., "subject to provisions of Section 53", the basic
qualifications required for a person to be nonminated as
Mahadhi pathi are enunerated in sub-section (2) of Section
53. The approach to this problem which has to be kept in
view by the Comm ssioner, has al ready been stated and bears
no repetition. The Mahant may hinsel f nonmi nate his
successor. In other words, the predecessor Mhant should
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keep the prohibited grounds enunerated in sub-section (1) of
Section 51 and qualifications nmentioned in Section 53 (2)
before he noninates the successor. He is the best person to
adj udge anong his disciples or any other persons, the nost
fitting person emnently suited to succeed him He woul d be
actuated solely wth religious fervor and capacity of his
successor to properly and efficiently nanage the trust, to
el ongate the object and purpose of the math according to the
established traditions, usage, custons and Sanpardayans. He
is enjoined, after due deliberation, spiritual head of the
institution. The saving provision contained in Section 91 of
the Act nmkes the position quite clear. An apprehension that
the powers conferred by this section may be abused in
i ndi vidual cases dows not nake the provision itself bad or
invalid in law'. The ratiowth equiforce is applicable to
the context in which we are called upon to test the validity
of the provision.

Inthis behalf, the Conmm ssioner is guided by Pandit
Rul es under which the duly conpetent person assists himin
conveni ng the neeting of WMahants having siml|ar Sanpardaya
for nomi nation of a mathadhipati. He find that the suitable
procedure has been made in GO Ms. No.218 Revenue dated
March 17, 1988 known- as Adm nistration of Math Rul es, 1987
(for short, "Math Rules"). Proviso to clause (v) of sub-rule
[1] of Rule 3 and proviso to clause (v) of sub-rule [2] of
Rule 3 by way of anendnment have been placed before us with
an affidavit of  Shri N.  Narasimha Rao, Addi ti ona
Conmi ssi oner, Endowrent department who was duly authorised
to swear the affidavit in that behalf.

The above provisos intend to operate thus:

Provi so under clause (v) of sub-Rule [1]

of Rule 3:

"Provided that the Conmi ssi oner

shall consult and obtain theopinion of

em nent persons in the field of religion

and phil osophy and Sanpradaya to which

the math belongs to satisfy hinself that

the nominee possesses the prescribed

qualification."

Provi so under clause (v) of sub-Rule [2]

of Rule 3:

"Provided that it shall not be

conpetent to the Conm ssioner to refuse

recognition of t he nom nati on or

perm ssion to succeed without giving an

opportunity of being heard to the

Mat hadhi pati and the nonminee or the

successor as the case may be."

It would thus be seen that the Commi ssioner ~ shal
consult and obtain the opinion of emnent persons in the
field or religion, philosophy and Sanpardaya to which the
math belongs to satisfy hinself that the nom nee possessed
the prescribed qualifications under sub-section (2) of
Section 53 and is not disqualified under Section 51(2) and
woul d take a decision before granting recognition. In case
he woul d choose to refuse recognition to the nom nation, the
Conmi ssi oner should give an opportunity of being heard to
the Mahant and the noninee giving the grounds on which he
proposes to refuse recognition and consider the same. It
woul d be obvious that he should record reasons for refusal
In o there words, what is required is that the Conmi ssioner
should test the nomnation but not interpose wth the
nom nati on, nor interdict a duly qualified person as
mat hadhi pati. The role of the Conmi ssioner in that behalf,
therefore, is only in the nature of an intervener in the
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nom nation duly testing whether the nom nated person is a
fit person to hold the office of Mihant and to nanage and
adnmi nister the math according to the tenets, Sanpardayans,
usage, customs and phil osophy of the math and the properties
attached to it.

The power of the Conmm ssioner to frane a schenme under
Section 55 of the Act is not absolute but is conditioned
upon reasonable belief on the basis of the report submtted
by the Deputy Commi ssioner or the Assistant Conmi ssioner
having jurisdiction over the math or suo notu; but in later
event he should have material on record for entertaining a
reasonabl e belief that the affairs of the mth and its
properties are bei ng 'm snanaged or that funds are
m sappropriated or that the mathadhipati grossly negl ected
in performng his duties. Prior enquiry in that behalf is
duly nmade in accordance ~with the Rul es prescri bed
thereunder. The enquiry would include an opportunity to the
mat hadhi pati to ~satisfy the Conm ssioner that the report or
the material, ~the foundation for the formation of adverse o
pi ni on against the Mahant, -is not well founded or does not
exi st. After —holding such an enquiry and recording the
finding in that behalf as is inmplied in sub-section (1), the
Conmi ssioner is required to frame a schene to adm ni ster and
manage the properties attached to the math or specific
endowrent. In the/schene so franed, he is required [a] to
appoint an executive officer for day to day adm nistration
of the properties; and [b] to constitute a comittee
consi sting of not nore than five persons for the purpose of
assisting him in the admnistration of the math as a whol e
or any part of the adm nistration of all the endowrents of
such math or specific endowrents. Under the proviso to sub-
section (2) (b) "the nenbers of such comittee 'so chosen
shall be anobng the persons having interest in such math or
endowrent”. In other words, the nenbers of the comittee
will be persons who are genuinely interested in the proper
managenent of the math, nmanagenent of the properties and
useful utilisation of the funds for the purpose for which
the math or specific endowrent is created. The paranount
consideration is only proper managenent of the nath and
utilisation of the funds for the purpose of the nath as per
its custonms, usage, Sanpardayans and phil osophy and not the
sel f-benefit of persons intervening in the managenment of the
mat h.

It would appear that the executive officer appointed
should be in charge of day to day nanagenment of the nath or
the specific endowrent attached to the math -and the
conmittee constituted would be of supervisory nmechani sm as
over all in-charge of the math. Until the schene is so
franed, by operation of sub-section (3), the Conm ssioner
nmay appoint a fit person to nmanage the properties of the ma
and its endowrents. After consulting the mathadhipati and
ot her persons having interest and after maki ng such enquiry
in the prescribed manner, by operation of sub-section (4),
the Conmi ssioner may, by order, nodify or cancel the schene
franed under sub-section (1). Every order nmde either under
sub-section (1) or sub-section (4) shall be published in the
prescri bed manner. Any person aggrieved by the order of the
Conmi ssi oner passed under sub-section (1) or (4), nay,
within 60 days from the date of publication of the order,
prefer an appeal to the court. The order of the court by
i mplication would be final

It is true that it is the civil court, under Section 92
of the Civil Procedure code, which franes the schene.
Instead, the |legislature has entrusted that power to the
Conmi ssi oner. The | egislature in its wsdom felt it
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expedient to i nvest the said power with necessary
[imtations in the Conmi ssioner with a right of appeal to an
established court defined in Section 2 (8) of the Act. This
Court in catena of cases had upheld the schenmes franed by
the civil court. The change in the Act is only substitution
of the Comm ssioner to the Court, subject to the Iimtations
prescri bed before and after nmaking the scheme. Thus a schene
franed by the Conmissioner is subject to right of appeal to
the established court which would duly take care and correct
any misapplication or non-application of the settled rules
or principles in framng the schene and could remedy it in
an appeal. The duration of this scheme thus framed may al so
be specified either in ‘the original scheme or one upheld
with nodification, if any, in appeal

The object of Section 55 appears to be to renedy
m smanagenment of the math-or msutilisation of the funds of
the math or neglect in its managenent. The schene envi sages
nodi fication or its cancellation thereof, which would
i ndicate that ~the schene is of ~a tenporary nature and
duration " till the evil, whi ch was recorded by the
Conmi ssi oner after due enquiry, is renmedied or fit person is
nom nated as mat hadhi-pati and is recognised by the
Conmmi ssioner. The schene is required to be cancelled as soon
as the nom nated mat hadhi pati assunes " office and starts
administering the /'math and manages the properties bel ongi ng
to, endowed or attached to the math or specific endowrent.

The next question is: whether Section- 50 of the Act
interferes wth religion and, therefore, violative of
Articles 25 and 26 of the Constitution? It is seen that the
right to administer the math -according to the tenets,
phi | osophy, custonms, usages and Sanpardaya would include
right to nanage the properties and utilisation of the funds
thereof for their due fulfillnment: Section 50 divides
Padakanukas into two parts, i.e., gifts personal to Mihant
and to the math as such but given to himas being spiritua
head. Sub-section (1) provides that the mathadhipati shal
mai ntain regular accounts of recei pts of Padakanukas, viz.,
gifts offered as personal to the Mhant or other persona
gifts or properties nmade to him as head of the math. In
other words, he is required to account for the receipts of
personal gifts. As head of the math he is entitled to
utilise the funds at his discretion for any purposes
connected with the objects of the math and propagation of
H ndu Dharnma. The latter part indicates that after  he
renders accounts of their receipt, he is free toutilise and
spend the gifts so received by him for any legitinate
pur pose which is connected with the objects of the nmath and
for propagation of Hindu dharma. Since the latter pat is
integratedly connected wth his status as Mahant, it does
not interpose or control his power to exercise his
di scretion. The obligation fastened on him is only to
mai ntain regular accounts of receipts of personal gifts or
ot her personal gifts of properties made personally to him as
head of the math. As rightly conceded by Shri Parasaran, -any
such Padakanukas or other personal gifts which renmain
undi sposed of during the life of the mathadhipati shal
devolve on the math as its properties by operation of sub-
section (2) since the mathadhipati is an aesthetic, a
sanyasi and it will devolve only on the head of the math as
mat h property. The expl anati on makes the meani ng nore cl ear
and unanbi guous. Any gift of property or of noney nade to
mat hadhi pati shall, wunless it is specified by the donor as
Padakanukas or personal gift, be presumed to be gift
intended for the benefit of the math.

In HN. Sundundra Thirtha Swam ar case [supra] relied
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on by Shri Parasaran, Section 55 of Mdras Act, pre-

anmendnment and post-anendnent, was considered. It was held at

page 315 thus:
"...\W deem it necessary also to state
that having regard to the |large powers
whi ch the Mahant has over the
application of the funds not only for
the mmi ntenance of the dignity of his
of fice and expenses for the maintenance
of the math but also for such purposes
religious or charitable as are not
i nconsistent with the usage and custom
of the endowrent, ‘application of the
funds for personal enjoynent or |uxury
by the Mathadhipati or for purposes
whol | y unconnected with the institution
woul d al one be covered by the second
part ~of s.52 (1) (f). In our viewthe
provi'si on whi ch authori ses the
institutionof a suit for renoval of a
Mahant where he is found to have wasted
t he f unds or properties of t he
institution or has applied such funds or

properties for pur poses whol | y
unconnected with “the institution 'does
not anmpunt to an unr easonabl e

restriction upon the fundamental ri ght
of the Mahant in the property under his

managenent . "
After noticing the anendment and its ~effect on the
decision in Shirur Math case [supra], in H H - Sudhundra

hirtha Swam ar case [supra] this Court held thus:
"By express enactrment the expression
‘ pat hakani kas’ for the purpose of s.55
as anended, neans gifts of property nade
to a Mhant as the head of the math. By
that section, the Mahant is(required to
keep regular accounts of ‘receipts of
such gifts and is entitled to spend the
sane in accordance with the custons and
usages of the institution, for_ such
pat hakani kas received by the Mahant are
gifts to the Mahant as the head of the
Math and therefore in truth gifts to the
Math. Obligations i mposed upon the
Mahant to mmintain regular accounts of
the receipts of pathakanikas of the
character defined in s.55 and to utilise
the same in accordance with the custons
and usages of the institution cannot be
regarded as an unreasonable restriction
upon the  fundamental right of the
Mahant. A  Mhant bei ng bound to
di scharge the duties of a trustee and
bei ng answerable as such, a provision
requiring him to nmaintain accounts of
such pat hakani kas woul d conduce to the
effective exercise of the control over
himand inposing an obligation to spend
the sane in accordance with the custons
and usages of the institution is not
i nconsistent with his position as nahant
even though he has a beneficial interest
therein. Section 55 as anended will not
apply to pathakani kas which are proved
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to be gifts personal to the Mahant.

Qur attention was invited by

counsel for the appellants to cl. (g) of

s.52 (1) in which adoption of devices to

convert the income of the institution or

of the funds or properties thereof into

pat hakani ka is one of the grounds on

which a suit for renoval of a Mahant nay

life. But the expression ‘Pathakanika

as used in s.52 (1) (g) appears to have

the |arger nmeaning in whi ch t hat

expression is traditionally understood.

In the context of s.52 (1) (9),

‘ pat hakania’ would nean personal gifts

to the Mhant. If-the Mahant resorts to

devices to convert the income of the

institution or the funds ~of properties

thereof into personal gifts nade to him

t hat ‘woul'd be inmproper conduct for which

he would be'liable to-be renpved in a

suit-under s.52. But under s.55 the

Legi sl ature has expressly restricted the

nmeani ng of the expression ‘pathakani ka

by using the words, “that is to say, any

gift of property made to himas the head

of the math’. W are therefore unable to

hold that the expression ‘pathakanika

in s.55 nmeans personal gifts and the

Legi sl ature by enacting that section was

attenpting to re-enact- s.55 as it

originally stood in a different garb."

This Court further held that Padakanukas for the
purpose of Section 55, as anmended, ~may not be gifts of
property made to a Mahant as head of the math. The Mahant is
required to keep regul ar accounts of receipts of such gifts.
He is entitled to spend the same-in accordance with the
custons of the institution, for such Padakanukas recei ved by
the Mahant are gifts to the Mahant as head of the math and,
therefore, in truth, gifts to the math. bligations inposed
upon the Mhant to maintain regul ar accounts-of the receipt
of the Padakanukas of the character defined under Section 55
and to utilise the same in accordance with the custons and
usages of the institution were held valid.

The Mahant being bound to discharge the duties of a
trustee and being answerable as such, a provision requiring
himto maintain accounts of such Padakanukas woul d conduce
to the effective exercise of control over him and inposing
an obligation to spend the same in accordance wth the
custons and wusages of the institution, is not inconsistent
with his position as a Mahant, even though he has beneficia
interest therein.

If the Mhant resorts to devices to convert the incone
of the institution or of the funds or properties thereof
into personal gifts made to him that would be inproper
conduct for which he would be liable to be renoved in a suit
under Section 52. The |egislature by enacting that section
did not attenpt to re-enact Section 55 to bring the
obligation of the Mahant, in a different garb. The sane
ratio applies to the present case.

Sub-section (3) provides that in the case of gifts of
properties made to the mathadhipati as personal gifts but
gifts intended for the benefit of the math, he is enjoined
to maintain accounts of all the receipts and di sbursenent of
such gifts and to cause such accounts to be produced before
the Conmi ssioner or anyone authorised by himin that behalf
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whenever so required. Right to manage and adm nister the
math includes right to use any gifts of noney nade to the
math as gift intended for the benefit of the math. In |aw,
he is enjoined as a trustee to account for the properties in
his possession and is responsible for due nanagement which
is a secular act. It is seen that the report of Justice
Chal | a Kondai ah Conm ssion had collected material that sone
Mahants had resorted to corrupt practices by diverting the
funds of the math as Padakanukas and personal gifts and
utilised the sane to lead immoral or luxurious Ilife or
si phoning the incone to the nenbers of natural famly to
whi ch be belonged or on wine and wonen. The | egislature on
consideration thereof felt it expedient to renedy the evi
and inposed a duty, which as trustee is enjoined on him
Fast eni ng an obligati on-on nat hadhi pati to mai ntain accounts
of the receipts of Padakanukas as personal gifts nmae to the
mat hadhi pati and to see that the funds are properly utilised
for the purposes of the math in accordance with its objects
and propagation of Hindu dharma does not anbunt to
interference with religion. Equally, in respect of gifts of
properties or —noney nmade to the —-mathadhipati as gifts
intended for the benefit of the math, he is bound under |aw
as trustee, even wthout —anendnment to the Act, to render
accounts for the receipts and disbursenment and cause the
accounts in that behalf produced from tinme to finme before
the Conmi ssioner or ;any authorised person  in that behalf,
whenever so required is part of adm nistration of properties
of the math. Questions relating to admnistration of
properties relating to math or specific endowrent are not
matters of religion wunder Art.26(b). They are secular
activities though connected with religion enjoined on
Mahant .

Section 50 of the Act which is correspondi ng provision
in the predecessor Act of 1966 requires the mat hadhipati to
mai ntain accounts in the manner prescribed therein which is
a secular activity on the part of a mathadhipati. The
intervention of the legislature (in that behalf is in the
interest of the math itself. He is, therefore, enjoined to

mai nt ai n account s in t he regul ar course of t he
admi ni stration and naintenance of the math. — Qperation of
Section 50 is, t herefore, a per mi ssi bl e statutory

intervention under Articles 25 (2)(a) and 26(b) and (d) of
t he Constitution.

It is thus clear that none of Section 50 to 55 of the
Act offends Article 25 or 26 of the Constitution. The wit
petitions are accordi ngly di smi ssed but , in t he
ci rcunst ances, Ww thout costs.




