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ACT:

Indian Partnership -Act, 1932: Sections 39 and 40 and
French Civil Code Article 1865--Duration of partnership
provi ded for--Then not partnership at will--Rights of part-
ners--What are--Contract of partnership tobe read as a
whol e.

HEADNOTE:

The appel | ant s/ def endants 1-3 and the respondent/pl ain-
tiff are sons of the 4th appellant/defendant--their | nother
Their father M O Hassan Kuthus NMarican started the proprie-
tory concern Ms Hassan Tithus Marican doing inport and
export and ot her business in Pondicherry on July 20, 1962, a
partnership consisting of the appellants the respondent and
the father Ex. Bl was constituted and was registered as per
the provisions of the French Law and the business was car-
ried on. By relinquishnment deed Ex. B2 dated August 1, 1968
their father retired fromthe partnership. — Thereafter the
appel lants and the respondent continued the business in
terms of Ex. B2.

Due to some misunderstanding arisen in 1973, the re-
spondent in May 1978 laid the suit for dissolution of the
partnership and for accounting etc.

As per the respondent the partnership is at will and by
i ssue of notice dissolving the partnership, it stood /dis-
solved with effect fromthe date of the receipt of the
noti ce by the appellants. \Wereas the appellants <“contended
that wunder the French Law, the partnership is not at '« wll,
the contract operates as law and that in terns of contract
Ex. Bl & Ex B2 the respondent has to relinquish his share in
favour of the appellants and take the val ue thereof wi thout
di ssolving the firm

The Trial Court held that the partnership is not at
will. So the suit for dissolving the partnership was not
mai nt ai nabl e and that for accounting etc. other remedies are
left open. The suit was dismssed, and was affirmed on
appeal by a | earned single Judge.

The Division Bench held that the partnership is at wll
and the respondent can seek its dissolution. It was further
held that the rights of
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the parties are governed by the Indian Partnership Act (9 of
1932) and the suit was naintai nable. Accordingly the appea
was allowed and the suit was restored to file and the Tria
Court directed to try the suit on nerits expeditiously.
Hence this appeal

Appeal All owed, the Court,

HELD: The only question that needs decision is whether
the partnership in question is a partnership at wll. The
trial court and the Learned Single Judge held in favour of
the appellants but the Division Bench held that the |ndian
Partnership Act would apply because the Pondicherry (Laws)
Regul ation 7 of 1963 was made in exercise of the powers
under Article 240 of the Indian Constitution extending the
Partnership Act to Pondicherry/Union Territory on and from
October 1, 1963. Sec. 69 had come into force from July 1
1964. Though Ex. Bl was made in accordance with the G vi
Code of France 1804, the cause of action to lay the suit had
arisen to the respondent in 1978 by which time the 'Act’ was
in operation. Thereafter rights and renmedi es of the parties
are to be regul ated by the provisions of the Act. [667E-QG

According to the appellants the provisions of the French
Cvil Code and the Code of Commerce touching partnership do
have a bearing to cull out the intention of the parties
mani fested in the relevant clauses of the Partnership deed
Ex. Bl and B2 which suggest that the partnership in question
is not at will but one in perpetuity. The respondent con-
tended that there is no express enbargo-in the French Law to
treat a partnership at will. The contract is treated as |aw
Clause |V treats the partnership as at will. But the part-
nership at wll cannot be put to an end if the notice of
di ssol uti on was not issued in-good faith and at an opportune
nonent. [ 668A- B]

Article 1865 of the French Cvil Code postulates that a
partnership ends under 5 conditions (1) expiration of tine
of partnership, (2) term nation of the business, (3) death
of any partner, (4) insolvency of anyone of the partners,
and (5) one or nore partners have expressed a desire to
cease being in partnership, Article 1869 provides that a
partnership can be dissolved at the will of the partners but
does not apply to partnership where the duration has been
fixed. Article 18 of the Code of Comrerce provides that the
contract is regulated by the Cvil Law and by the agreenents
of the parties. Article 1134 nmakes that the agreenent |egal-
ly formed take the place of |aw and for those who have nmade
them The contract can be rescinded only with their _mutua
consent for the reasons authorised by | aw and done in good
faith. [668C- D, F-H
665

A conjoint reading of the provisions of the French G vi
Code, Code of Comrerce clearly nanifest that normally a
partnership ends on happening of one of the five events
mentioned in Article 1865. If the contract is tinme  bound
partnership ends by the expiration of time for which the
partnership was made. Undoubtedly, partnership at will —can
be put to an end by the issue of notice provided it —was
issued in good faith and at an opportune nonent but is
subject to the terns of the contract between the parties.
Since the parties are governed by Indian Partnership Act,
the rights of the parties are to adjudi cated accordingly.

The High Court on consideration of the relevant clauses
of the deed and section 7 of the 'Act’ held that partnership

is at will. C. 4 and 5 state that the partnership will be
brought to an end at will but at the sanme tinme state that
partnership wll continue till there are two partners.

[669B-E; H|
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Section 7 of the "Act’ deals with partnership at wll
contenplating two exceptions': (a) when partnership is for
specified period, (b) where there is a provision in the
contract for the determination of the partnership. Section
32(1) deals with the retirenent of the partner either wth
consent or according to an express agreenent (c) where the
partnership is at will, by giving notice in witing to al
of his partners of his intention to retire. Section 40 gives
right to the partners to dissolve the partnership by agree-
ment with the consent of all the partners or in accordance
with the contract between the partners. Under Section 43
when partnership is at will, the firmmy be dissolved by
any partners giving notice in witing to all the other
partners of his intention to dissolve the firmwhich stands
di ssol ved by operation of sub section (2) thereof from the
date nentioned in the notice and if no date is nentioned
from the date of Comunication of the notice. [670G 671A;
B; D E

It is a settled cannon of construction that a contract
of partnership nust be read as a whole and the intention of
the parties nust be gathered fromthe | anguage used in the
Contract by adopting harnmonious construction of all the
cl auses contained therein. The cardinal principle is to be
as certain the intention of the parties to the contract
through the words they have used, which are key to open the
mnd of the nakers. It is seldomthat any technical or
pedantic rule of construction can be brought to bear on
their construction. [671G H|

The contract of partnership in the instant case, is
consistent with the French Civil Code. But since the parties
are governed by the provisions of the "Act’, it wuld apply

to the facts of the case and the rightsare to be adjudicat -
ed accordingly. [674H]
666

The duration of the partnership has been expressly
provided in the deed, nanely, that" the partnership wll
continue "till there are two partners" and that, therefore,
it is not a partnership at will. Thereby the respondent has
no right to dissolve the partnership except to seek account-
ing for the period in dispute or his right to w thdraw or
retire frompartnership and to take the value of -his share
in the partnership either by nmutual agreement or at law in
terns of the partnership deeds Ex. Bl and B2. [674B-(
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