REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTl ON

CRIM NAL APPEAL NO. 2136 OF 2011
ARl SI NG QUT OF
SPECI AL | EAVE PETITION (CRL.) NO 7953 OF 2011

UVMJ SABEENA ... APPELLANT
VERSUS

STATE OF KERALA & ORS. ... RESPONDENTS
W TH

CRIM NAL APPEAL NO. 2137 OF 2011
ARI SI NG QUT OF
SPECI AL LEAVE PETITION (CRL.) NO 7964 OF 2011

SALI YAL BEEVI ... APPELLANT
VERSUS

STATE OF KERALA & ORS. ... RESPONDENTS
CRIM NAL APPEAL NO. 2138 OF 2011

ARl SI NG QUT OF
SPECI AL LEAVE PETITION (CRL.) NO 7983 OF 2011

SALUKAL BEEVI ... APPELLANT
VERSUS

STATE OF KERALA & ORS. ... RESPONDENTS
CRIM NAL APPEAL NO 2139 OF 2011

ARl SI NG QUT OF
SPECI AL | EAVE PETITION (CRL.) NO 8176 OF 2011

M  PARI MALA ... APPELLANT
VERSUS
STATE OF KERALA & ORS. ... RESPONDENTS
J UDGVENT
GANGULY, J.
1. Leave granted.

2. Al'l these four appeals have been filed inpugning
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an order dated 30th Septenber, 2011 of the H gh Court of
Keral a whereby the wit petitions filed for issuance of
wits of Habeas Corpus, assailing the orders of
detention dated 26th February, 2011 passed under the
provi sions of Conservation of Foreign Exchange and
prevention of Snmuggl i ng Activities Act, 1974
(hereinafter referred to as 'the COFEPCSA') were
rejected by the Hi gh Court.
3. It is not in dispute that the facts in all the
cases are the same. Conmon ground is that an order of
detention under Section 3 of the COFEPOSA was served on
all the detenus on 10" March, 2011 on whose behalf
petitions were filed before the Hgh Court and
t her ef or e, their detenti on under t he COFEPGCSA
commenced on and from 10t" March, 2011. In these
proceedi ngs, we are not going into the merits of the
grounds or the recitals thereof.
4. Before us, the detention of the appellants has
been assailed on the question that the representations
filed on behalf of the detenus were not disposed of in
accordance with the nmandate of Article 22(5) of the
Constitution.
5. The admtted facts are that representations were
made by the detenus on the 30t" March, 2011 and the sane
were rejected by the State Governnent on 8th April

2011. But the Central Government took tine till 6th
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June, 2011 to reject the same. This delay on the part
of the Central Governnent in the rejection of the
detention representation has been sought to Dbe
expl ai ned on the basis of an affidavit filed on behalf
of the Central Governnent.

6. Qur attention has been drawn to the said affidavit
which has been filed by one A K Sharma, Under
Secretary to the Governnment of India in the Mnistry of
Fi nance, Departnment of Revenue, Centr al Economi c
Intelligence Bureau, COFEPCSA Section, New Del hi. The
purported explanation has been given in para 3 of the
said affidavit. A perusal of para 3 of the affidavit
reveals that the representation dated 30t" March, 2011
was forwarded by the State Governnent of Kerala to the
Central Governnent by their letter dated 16t April,
2011 and the same was received in the COFEPCSA Unit of
the Mnistry of Finance, Departnent of Revenue, New
Del hi on 21st April, 2011. It has been observed that
22 April, 2011 to 24t April, 2011 were holidays.
Thereafter parawi se conments on the representation were
called for from the Additional Director GCeneral,
Directorate of Revenue Intelligence and the detaining
authority i.e. CGovernnent of Kerala on 25" April, 2011.
The coments were received on 10t My, 2011. The
corments of the detaining authority were received on

18th May, 2011. Then the COFEPOSA Section submtted the
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file along with all the relevant files and docunents to
the Deputy Secretary, COFEPCSA on 18th May, 2011 for
exam nation. After detailed examnation of the issues
raised in the representations and coments of the
Sponsoring Authority and the detaining authority, the
Deputy Secretary submtted the file with conprehensive
note to the Joint Secretary, COFEPOSA on 3¢ June, 2011.
4th and 5th June, 2011 were Saturday and Sunday and
ultimately, the said representations were considered
and rejected by the Central Governnent on 6t" June, 2011
as being devoid of nerit.

7. Now the question is whether the aforesaid manner
of consideration and rejection of representation by the
Central Governnent is in accord with the principles
laid down by this Court on this aspect in several
cases?

8. It is <clear in this case that the Central
Governnent took about nore than two nonths i.e. whole
of  April and May and ultimately rejected the
representations only on 6t June, 2011 whereas
representations were made on 30t" March, 2011

9. Reference in this connection may be made to the
Constitution Bench decision of this Court in the case
of KM Abdulla Kunhi and B.L. Abdul Khader Vs. Union
of India & O's., State of Karnataka & Ors. (1991) 1 SCC

476. The unani nous Constitution Bench, speaking through
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Justice K Jagannatha  Shetty, after noting the
Constitutional provisions under sub-clauses (4) and (5)
of Article 22, was pleased to hold that neither under
the Constitution nor wunder the relevant statutory
provi si on, any time limt has been fixed for
consideration of representation nade by a detenu. The
time limt, according to the Constitution Bench, has
been deliberately kept elastic. But the Constitution
Bench laid enphasis on the expression 'as soon as nay
be' in sub-clause (5) of Article 22 and held that the
sai d expression sufficiently makes clear the concern of
the framers of the Constitution that the representation
shoul d be very expeditiously considered and di sposed of
wth a sense of urgency and wthout any avoidable
del ay.

10. Consi dering t he af or esai d provi si on, t he
Constitution Bench held that “there should not be any
supine indifference, slackness or callous attitude in
considering the representation. Any unexplained delay
in the disposal of representation would be a breach of
the constitutional inperative and it would render the
continued detention inpernmissible and illegal”.

11. In support of the said conclusion, the |earned
Judges of the Constitution Bench relied on various
ot her judgnents nmentioned in Para 12 at page 484 of the

report.
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12. In a subsequent judgnent in the case of Rajanmal
Vs. State of T.N. & Anr. (1999) 1 SCC 417, a three
Judge Bench of this Court, relying on the ratio of the
Constitution Bench deci si on in Abdul | a Kunhi ,
reiterated the sanme principles. FromPara 9 at page 421
of the report, it would appear that in the case of
Rajanmal, the concerned Mnister, while on tour

received the file after 9.2.1998 and then passed the
order on 14.2.1998. No explanation was offered for this
delay of about five days. This Court held that such
delay has vitiated further detention of the detenu [see
para 11 at page 422].

13. In another subsequent judgment of this Court in
the case of Kundanbhai Dul abhai Shaikh Vs. Distt.
Magi strate, Ahnmedabad & O's., (1996) 3 SCC 194, this
Court while reiterating the aforesaid principles, found
that representation was received by the Centra

Government on 21st Septenber, 1995 and then comments
were called for fromthe State Governnent and the same
were received by the Central Governnent on 18th Cct ober

1995 and the representation was rejected on 19th
Cctober, 1995. This Court held in para 22 of the
j udgnent at page 204 that the internal novenent of the
file thus took four days and this Court found that this
inaction in taking up the representation for six days

i s unexplained and the nere ground was that there were
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forty or fifty representations pending for disposal is
not a valid justification. This Court found that such
del ay voids the continued detention of the detenus and
t he detention order was quashed.
14. Going by the aforesaid precedents, as we nust, we

hold that the procedural safeguards given for

protection of personal |iberty must be strictly
foll owed. The history of personal Iliberty, as is well
known, is a history of insistence on procedural

saf eguar ds.

15. Following the said principle, we find that delay
in these cases is for a nuch |longer period and there is
hardly any explanation. Ve, t her ef ore, have no
hesitation in quashing the orders of detention on the
ground of delay on the part of the Central Governnent
i n disposing of the representation of the detenus.

16. Learned counsel for the respondents has however
urged that he is not disputing the principles |aid down
by this Court in the aforesaid judgnents but he
submtted that in the instant case, the Habeas Corpus
petition filed before the Hi gh Court was not to quash
the detention on the ground of delay and inasnuch as it
could not have been so prayed for as the wit petition
was filed prior to the rejection of the representation
by the detenus.

17. Learned counsel for the Union of India further
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argued that the question of delay has not been urged
before the H gh Court.
18. Taking up the second objection first, we find that
the question of delay was urged before the H gh Court
as it appears from Pages 6 and 7 of the inpugned
judgnment. But, insofar as the question of technical
pl ea which has been raised by the |earned counsel on
t he question of prayer in the Habeas Corpus petition is
concerned, we are constrained to observe that in
dealing with wits of Habeas Corpus, such technical
obj ections cannot be entertained by this Court.
19. Reference in this connection my be mde to the
Law of Habeas Corpus by Janes A. Scott and Charles C
Roe of the Chicago Bar [T.H Flood & Conpany,
Publ i shers, Chicago, Illinois, 1923] where the |earned
authors have dealt with this aspect in a nmanner which
we shoul d reproduce as we are of the view that the sane
is the correct position in |aw
“Awit of habeas corpus is a wit of right

of very ancient origin, and the preservation

of its benefit is a matter of the highest

i mportance to t he peopl e, and t he

regul ations provided for its enploynent

against an alleged unlawful restraint are

not to be construed or applied wth

overtechnical nicety, and when anbi guous or

doubtful should be interpreted liberally to

pronote the effectiveness of the proceeding.

[Ware v. Sanders, 146 lowa, 233, 124 N W

958] ".

20. In this connection, if we nay say so, the wit of

Habeas Corpus is the oldest wit evolved by the Conmon
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Law of England to protect the individual |iberty
against its invasion in the hands of the Executive or
may be also at the instance of private persons. This
principle of Habeas Corpus has been incorporated in
our Constitutional law and we are of the opinion that
in a denocratic republic Ilike India whhere Judges
function under a witten Constitution and which has a
chapter on Fundanental Rights, to protect individual
liberty, the Judges owe a duty to safeguard the
liberty not only of the citizens but also of all
persons wthin the territory of India. The nost
effective way of doing the sane is by way of exercise
of power by the Court by issuing a wit of Habeas
Cor pus.
21. This facet of the wit of Habeas Corpus nekes it
a wit of the highest Constitutional inportance being
a renedy available to the lowiest citizen against the
nost  power f ul authority [see Hal sbury, Laws  of
Engl and, Fourth Edition, Volune 11, para 1454].
22. That is why it has been said that the wit of
Habeas Corpus is the key that unlocks the door to
freedom [see The Common Law in India-1960 by MC
Set al vad, page 38].
23. Following the aforesaid time-honoured principles,
we nake it very clear that if we uphold such technica

objection in this proceeding and send the nmatter back
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to the High Court for reagitation of this question,
the sanme would deprive the detenus of their precious
liberty, which we find, has been invaded in view of
the manner in which their representations were unduly
kept pending. W, therefore, overrule the aforesaid
techni cal objection and all ow these appeal s.

24, W direct that the detenus should be set at
liberty forthwith unless they are required to be
detained in connection with any ot her case.

25. The appeal s are accordingly all owed.

(JAGDI SH SI NGH KHEHAR)

New Del hi,
17-11- 2011



