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ACT:
Constitution of India, 1950:
Article 245 and 246/ VIl Schedul e-List Il Entries 26 and
27/ List 111 Entry 33:

Legi sl ative Conpetence of State-Section 58A of Bonbay
Prohi bition Act-Enactment of-Wether within the 1egislative
conpet ence

Bonbay Prohi bition Act:

Section b58A-Wiether within the |egislative conpetence
of State-Constitutional validity of

HEADNOTE:

Rule 2 of the Bonbay Prohibition (Manufacture of
Spirit) (Qujarat) Rules, 1963, franed by t he State
Covernment in exercise of powers conferred under Section 58A
of the Bonbay Prohibition Act, dealt with grant of licence
for working of distillery for the manufacture of spirit.
One of the conditions for grant of |icence was that the cost
of maintenance of staff, viz. paynent of salary and
al l owances, was to be paid to the Government by the
i censees. This was chal |l enged by the appellant and the
H gh Court upheld the levy as being within the 1|egislative
conpetence of the State.

Aggri eved against the H gh Court’s order, the appellant
has preferred the present appeal

The appellants contended that since the judgenent

appeal ed agai nst proceeded on privilege theory, it cannot
withstand the principle laid dowm in Synthetic & Chemi cals,
case; and that levy as a fee under Entry 8 of list Il of

Seventh Schedul e or excise duty under Entry 51 is different
than the cost of supervision charged under Section 58A  of
the Bonbay Prohibition Act.
Di sm ssing the appeal, this Court,
392
HELD: 1.1 Even though the power to levy tax or duty on
i ndustrial alcohol is vested in the Central Government, the

State was till left with power to lay down regulations to
ensure that non-potable alcohol, that s, i ndustria
al cohol, was not diverted and misused as substitute for
pot abl e al cohol. This is enough to justify a provision Iike

58A of the Bombay Prohibition Act. [394 D
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1.2 Principle of occupied field precluded State from
trenching on any power which was already covered by Centra
| egislation. But in absence of any provision in Industries
(Devel opment & Regul ation) Act touching upon regulation or
ensuring that industrial alcohol was not divered, the State
was conpetent to legislate on it under Entry 33 list 11l of
VIl Schedule. [394 F-G

1.3 Trade and comerce and supply and distribution of
goods are exclusive state subject under entries 26 and 27

of List Il of VII Schedule. But both are subject to entry 33
of List I'll. Wat is covered in entry 33 is excluded from
List 1l. And the power to legislate in respect of what is
covered by List 11l is enjoyed both by Central and State

| egislatures subject to Article 246 of the Constitution
Since section 58A can be traced to regulatory power of the
State exercisable under entry 33 of List Ill the challenge
toits validity isliable to fail. Thus, Section 58A of the
Bomaby Prohibition Act is valid and is not violative of any
constitutional provision. [395 B-(]

1.4 I't cannot be said that no cost for supervision
could be  demanded unl ess the power to issue licence for
production was found to exist in State. [395 d]

Synthetics & Chemcals Ltd. & Os., v. State of UP &
Ors. [1990] 1 SCC 109, foll owed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON.~ Civil Appeal No. 503 of
1974.

From t he Judgenent and order dated 29/30.8.1973 of the
Gujarat Hi gh Court in Special Cvil Application No. 129 of
1973.

Joseph Vellapally and D.N. Mshra for the Appellants.

R N. Sachthey, Anip Sachthey and Ms. Rashm Dhariwa
for the Respondents.

393

The Judgenent of the Court was delivered by

R M SAHAI, J. Validity of denand, under Section 58A
of the Bonbay Prohibition Act, for maintenance of  excise
staff for supervision of the manufacture of industrial
al cohol was assailed on |ack of |egiislative conpetence of
the State.

Section 58A is extracted bel ow

"58A: The State CGovernnent may- by -general or

special order direct that the manufacture, ~inport,
export, transport, storage, sale, purchase, use,
col l ection or cultivation of any i ntoxitant,
denatured spirituous preparations, henp, Mowr a

flowers, or nolasses shall be under the supervision
of such Prohibition and Excise or Police Staff as
it my deem proper to appoint, and that the cost
of such staff shall be paid to the State CGovt. by
per son manuf act uri ng, i mporting, exporting,
transporting, storing, selling, purchasing, using,
collecting or cultivating the intoxicant, denatured
spirituous preparation, henp, Mwa flowers or
nol asses:

"Provided that the State Governnent nay exenpt any
class of persons or institutions from paying the
whol e or any part of the cost of such staff".

Rul e 2 of Bonbay Prohibition (Manufacture of Spirit)
(Qujarat) Rules, 1963, franed by the State of Cujarat
enpowered the director to grant a licence for working of the
distillery for the manufacture of the spirit. Condition
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Nos.2 and 3 of the licence issued provided for enpl oynent of
exci se staff for supervision of the operations of
manuf acture and storage of spirit as well as for paynent of
salary and allowances to staff so posted. Attack was not
on power to supervise or even the right to post staff for
supervision but on demand of cost of maintenance of such
personnel . Levy was upheld, by the Hi gh Court, as fee under
entry 8 of List Il of the VIIth Schedule read with entry 66
of the same list. In Synthetics & Chenmicals Ltd. & Os. v.
State of UP. & Os., [1990] 1 SCC 109 a Constitution Bench
after exhaustively reviewi ng the constitutional entries and
various decisions held that industrial alcohol being unfit
for human consunption as no levy on it could be made by a
State either under Entry 51 or Entry 8 of List Il of WVIth
Schedul e. Nor such levy could be justified on doctrine of
privilege or police power. Therefore it was urged that the
order of Hgh Court was liable to be set aside and the
provision was |liable to be struck down as ultra vires.

Such ./ understandi ng of the judgenment is not warranted.
The Const'i tu-

394
tion Bench while distinguishing between potable and non-
pot abl e al cohol and holding that the State had no privilege
in it upheld the power of State to regulate and ensure that
non- pot abl e al cohol' was not diverted and m sued.

According to | earned counsel since the entire judgnent
of the Hi gh Court proceeded on privilege theory it cannot
withstand the principle laid down in Synthetic & Chenical’s
case. Levy as a fee under Entry 8 of List Il of WMIth
Schedul e or excise duty under Entry 51 are ~different than
cost of supervision charged under Section 58A. - The forner
has to stand the test of |evy being in-accordance with |aw
on power derived fromone of the constitutional ‘entries.
Since Synthetic & Chemical’'s case finally brought down the
curtain in respect of industrial alcohol by taking it out of

the purview of either Entry 8 or 51 of List Il of VlIth
Schedule of the conpetency of the State to frane any
legislation to Ilevy any tax or duty is excluded. But by
that a provision enacted by the State for supervision’ which
is squarely covered under Entry 33 of the concurrent [ist
which deals with production, supply and distribution which
includes regulation cannot be assailed: The Bench in

Synthetic & Chemical’'s case made it clear that even though
the power to levy tax or duty on industrial alcohol vested
in the Central Governnment the State was still ~left~ with
power to lay down regulations to ensure that non-potable
al cohol ,that is, industrial alcohol, was not  diverted and
m sused as substitute for potable alcohol. This is enough
to justify a provision like 58A. In paragraph 88 of the
decision it was observed that in respect of industria
al cohol the States were not authorised to inpose the inpost
as they have purported to do in that case but that did not
ef fect any inposition of fee where there were circunstances
to establish that there was quid pro quo for the fee nor it
wil | affect any regulatory neasure. Thi s conpl etely
denol i shes the argunment on behal f of appellant.

Principle of occupied field precluded State from
trenching on any power which was already covered by centra
| egislation. But in absence of any provision in Industries
(Devel opment & Regul ation) Act touching upon regulation or
ensuring that industrial alcohol was not diverted the state

was conpetent to legislate on it under Entry 3 List 11l of
VIIth Schedul e which is extracted bel ow,
" 33. Trade and Commrerce in, and the producti on

supply and distribution of-
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(a) The products of any industry where the contro
of such industry by Union is declared by Parlianment
by Law to be

395
expedient in the public interest, and inported
goods of the sanme kind as such products.

(D) oo

Trade and comrerce and supply and distribution of goods
are exclusive state subjects under entry 26 and 27 of List
Il of VIIth Schedule. But both are subject to entry 33 of

List 1Il. That is what is covered in entry 33 is excluded
from list 1l. And the power to legislate in respect of
what is covered by list LIl is enjoyed both by Central and

State subject to Article 246 of-the Constitution. Since 58A
can betraced to regulatory power of the State exercisable
under 'entry 33 the challenge to its validity is liable to
fail. I't could not therefore be successfully clainmed that
it was violative of any constitutional provision or the
section was invalid in viewof the ratio in Synthetic &
Chemical s’ case

Failing on the principal subm ssion the |earned counse
urged that no cost for supervision could be demanded unless
the power to issue licence for producti on was found to exi st
in State. Reliance was placed on observations in Synthetic
& Chenical’s case. Since it ~stands answered by the
constitution Bench itself it is unnecessary to dilate on
it. Suffice it is to extract the follow ng observation

"The position with regard to the control of al coho

i ndustry has undergone material and significant
change after the amendenent of 1956 to the |DR Act.
After the anendnent, the Stateis left wth only
the following powers to legislate in respect of
al cohol

(a) .

(b) It my lay down regulations to ensure that
non- pot abl e al cohol is not diverted and nisued as a
substitute for potabl e al cohol.

(C) e

(d) However, in case State is rendering any
service, as distinct fromits claim of so-called
grant of privilege, it may charge fees based  on
qui d pro quo".

Feeble attenmpt was nade to chall enge absence of any
quid pro quo. But no serious effort was nmade in H gh Court
is clear fromfollow ng observati on.

396
"I'f any quid pro quo is to be established between
the quantum of the levy and the services -rendered
it nmust be established between the actual cost of
supervi sion paid by a manufacturer or a businessnan
and the quantum of profits made by himby lawfully
carrying on his business into a pr ohi bi-t ed
commodity. W have no doubt in our mind that the
annual paynment of a few thousand rupees by way of
cost of supervision under Section 58A brings to
each of the three petitioners profits which nust be
quite disproportionate in size. W need not go into
the details of this aspect because it has not been
contended before us that if the |evy under Section
58A is held to be a fee, there is no sufficient
quid pro quo between the quantum of the inpost and
the services rendered to the nmanufacturer or
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busi nessman. "

In the result, this appea

costs.
G N

fails and is dismssed wth

Appeal dism ssed
397




