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ACT:

Constitution of lndia, 1950-Art. 33-Scope of.
Arnmy Act, 1950, S.. 2(1)-CGvilian enployees of defence
establ i shments-1f coul d formtrade unions.

HEADNOTE

On the question whether " civilian enployees of Defence
Establ i shments have the right ‘to form trade unions under
Art, 19(1) (c) of the Constitution,
N

HELD: Article 33 of the Constitution provides an
exception to the Preceding Articles in Part IIl1 including
Act. 19(1)(c). By Art. 33, Parlianent is enpowered to enact
| aw determining to what extent any of the rights conferred
by Part Il shall. in their application to the nmenbers of
the armed forces or forces charged with the nmaintenance of
public order, be restricted or abrogated so as to ensure the
proper discharge of their duties and the rmmintenance of
di sci pline anong them [770GH 771A]

By virtue of s. 2(1) of the Arny Act, the Central
CGovernment was conpetent to nmake rules restricting or
curtailing the Fundanental Rights of civilian enployees of
Def ence Establishments to form trade wunions under Art.
19(1)(c) of the Constitution. Although they are  non-
conbatants and are in some matters governed by the civi
service regulations, yet they ar? integral to the arned
forces. They answer the description of the nenbers of the
armed forces within the contenplation of Art. 33. [771-B-D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 18 '1 of
1974.

Appeal by special leave fromthe judgnent and order
dated the 18th June 1974 of the Andhra Pradesh H gh Court at
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Hyderabad in Wit Appeal No. 460 of 1974.

K. R Nanbiar for the appellant.

L. N Sinha, Sol. General of India and Grish Chandra
for respondents.

The Judgrment of the Court was delivered by

SARKARI A, J. This is an appeal by special |eave against
a judgnent of the Hgh Court of Andhra Pradesh. The
appel l ants are office-bearers of the Civil Enmpl oyees Unions
in the various Centers of the Defence Establishments of
Secunder abad and Hyderabad. They filed a wit petition in
the High Court to inpugn the authority of the Comrandants
(Respondents 2 and 3 herein) in declaring the Unions,
represented by the appel l'ants as unl awful associ ati ons.

The Registrar of Trade-Unions had issued Certificates
of Registration to the four Unions represented by the
appel | ants between 1954 and 1970. The Ceneral Secretary of
Class IV, Civil Enployees Union, Bolaram Secunderabad was
i nforned, per letter dated
770
12-5-1971, by the Under Secretary of the Governnent of
India, Mnistry of Defence that their Unions could not be
granted recognition as these enpl oyees being in the Training
Establi shments, were  not ~entitled to form Unions. The
Conmandant al so issued a notice to the appellants to show
cause why disciplinary action be not taken against themfor
form ng this unlawful association

The main ground taken in the petition was that the
i mpugned action was violative of their fundanmental right to
form associ ations or Unions conferred by Art. 19(1)(c) of
the Constitution.

In their reply-affidavit, the respondents averred that
the Gvilian Non-Conbatants in the Defence ~Establishments
were governed by the Arnmy Act and were duly prohibited by
Rul es framed thereunder from joining orr formng a  Trade
Uni on; that the associations _in question were formed in
breach of that prohibition, and were therefore, 'validly
declared il egal

The | earned Judge of the High Court, who tried the
petition, held that the right of ‘the appellants to form
associ ations given by Art. 19(1) (c) of the Constitution
had been lawfully taken away. He accordingly dism ssed the
petition.

The appellants carried an appeal to the appell ate Bench
of the H gh Court. The Bench dism ssed the appeal hol ding
that the inmpugnea action was not w thout jurisdiction

The main contention of M. K R Nanbiyar, appearing
for the appellants is that the nmenbers of the Unions
represented by the appellants, though attached to. the
Def ence Establishments, are civilians', designated as "Non-
Conbatants Un-Enrolled". They include cooks, chowkidars,
| askars, barbers, carpenters, mechanics, boot - nekers,
tailors etc. They are governed by the Civil Service
Regul ati ons for purposes of discipline, |eave, pay etc. and
are also eligible to serve upto the age of 60 years unlike
that of the nenbers of the Arned Forces. In view of these
admtted facts, proceeds the argunent, these categories of
civilian enpl oyees, attached to the Defence Establishnents,
could not be validly called "nenbers of the Arned Forces"
covered by Art. 33 of the Constitution. The points sought to
be made out are: that the menbers of the appellants’ Unions
are not subject to the Arnmy Act as they do not fall under
any of the categories enunerated in sub-clauses (a) to (i)
of s. 2 of the Arnmy Act, 1950, and that the inpugned
notifications are ultra vires the Arny Act and are struck by
Arts. 19(1)(c) and 33 of the Constitution.
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For reasons that follow, the contentions nust be

repel | ed
Article 33 of the Constitution provides an exception to

the pre ceding Articles in Part [IIl including Art. 19(1)

(c). By Article 33, Parlianent is enpowered to enact |aw
determning to what extent any of the rights conferred by
Part 11l shall, in their application, to the nenbers of the
Armed Forces or Forces charged with the main tenance of
public order, be restricted or abrogated so as to ensure

771

the proper discharge of their duties and the maintenance of
di sci pli ne anbng t hem

In enacting the Army Act, 1950, in so far as it
restricts or abrogates any of the fundanental rights of the
menbers of the Arned Forces, Parlianment derives its
conpetence from Art.33 of the Constitution. Section 2(1) of
the Act enunerates the persons who are subject to the
operation of thi's Act. According to sub-clause (i) of this
section, persons governed by the Act, include "persons not
ot herwi se subject 'to mlitary | aw who, on active service, in
canp, on -the march or at any frontier post specified by the
Central Governnent by notification in this behalf, are
enpl oyed by, or are in the service of, or are followers of,
or acconpany any portion-of the regular army."

The nenbers of the Unions represented by the appellants
fall within this category. It is their duty to follow or
acconpany the Arned personnel on active service, or in canp
or on the march. Al'though they are non-conbatants and are in
some matters governed by the Cvil Service Regul ations, yet
they are integral to the Arned Forces. They answer the
description of the "nmenbers of the Arned Forces" within the
contenplation of Art. 33. Consequently, by virtue of s. 21
of the Army Act, the Central GCovernnent was conpetent by
notification to make rules restricting or curtailing their
fundanental rights under Art. 19(1) (c).

Rule 19(ii) of the Arny Rules, 1954, inposes a
restriction on the fundanmental rights in these terns.

"No persons subject to the Act shall wi'thout the
express sanction of the Central Governnent:

(i) XX XX XX

(ii) be a menmber of, or be associated in any way
with, any trade union or |abour union, or any class of
trade or |abour unions "

In exercise of its powers under s.4 of the Defence of
India Act, the CGovernnent of India has by notification dated
11-2-1972, provided that all persons not ‘being nmenbers of
the Armed Forces of the Union, who are attached to or
enployed with or following the regular Arny shall be subject
tothe mlitary law. The Arnmy Act, 1950, has al so been nmde
applicable to them By another notification dated 23-2-1972,
i ssued under r.79, of the Army Rules, civilian enmployees of
the training establishments and Mlitary Hospitals have been
taken out of the purview of the Industrial D sputes Act.

Section 9 of the Arny Act further enpowers the Centra
Government to declare by notification, persons not covered
by s. (i) of s. 3 also as persons on active service.

772

In view of these notifications issued under s.4 of the
Def ence of India Act and the Army Rules, the appellants can
no | onger claimany fundanental right under Art. 19 (1) (c)
of the Constitution.

The appeal fails and is dismssed. There will be no
order as to costs.

P.B.R Appeal dism ssed
773
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