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PETI TI ONER
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Vs.
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VI NAY KUMAR & ORS

DATE OF JUDGVENTO5/ 04/ 1982

BENCH:
M SRA, R B. (J)

BENCH:

M SRA, R B. (J)

REDDY, O. CHI NNAPPA (J)

Cl TATI ON
1982 AI'R 1052 1982 SCR (3) 595
1982 SCC’ (2) 177 1982 SCALE (1)310
ACT:
Party to an appeal agai nst conviction/acquittal -
Necessary party-occurrence of offence taking place in the
territorial limts/ of one State, but the trial takes place

in another State, pursuant to an order of transfer by the
Supreme Court-In the appeal by the accused before the Hi gh
Court, which is the necessary party respondent-Public
Prosecutor of the State where the offence took place or of
the State where the trial took place-Code of Crimnal
Procedure, 1973, sections 2(4), 24, 224, 378, 385 and
432(7), scope of.

Records, summoni ng of - Whet her non-sunmoni ng of records
vitiates the order in appeal, Code of Crimnal Procedure,
1973 section 385(2), explained-Setting aside of the judgnent
is not possible unless the ingredients of section 465
Crimnal Procedure Code are satisfied

HEADNOTE

Vi nay Kumar, the husband of the deceased Asha and his
not her Chhano Devi were charged, convicted for the offence
of  burning alive the deceased and sentenced to IJife
i mprisonnent on a conplaint by Hanumant Dass the father of
the deceased and the appellant in Crimnal Appeal 45 of 1982
by the Sessions Judge @urdaspur, Punjab. The offence is
all eged to have been commtted within the territorial limts
of the State of H nachal Pradesh, but on an application of
the conpl ainant the case was transferred by an order of the
Supreme Court inasmuch as the accused were the brother-in-
aw and nother-in-law of a Judge of the H gh Court of
H machal Pradesh. In appeal by tho accused the Hi gh Court of
Punj ab i ssued, on 22-6-1981, notice for 6-7-1981 to the
Advocate General of Punjab only and on that date heard the
appeal and acquitted both the accused. Hence the appeal by
the conplainant and the special |leave by the State of
H machal Pradesh.

Di smssing the appeal and the Special Leave Petition
the Court,
N

HELD: 1. The charge levelled against the H gh Court
that it was in a hot haste to decide the appeal at the
earliest possible is incorrect in view of the order dated
22-6-1981 passed by the Hi gh Court of Punjab. [600 B
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2:1. Section 385 of the Code of Crimnal Procedure is a
mandat ory provision and the requirenent of the section nust
be satisfied. In the appeal before tho Hi gh Court State of
Punjab was made a party and notice of the appeal was al so
given to the Advocate Ceneral of Punjab. From sections 2(4),
24, 225, 378 and 432 it is evident that there shall be a
Public Prosecutor for conducting any prosecution appeal or
ot her proceedi ng on behal f of the Centra
596
CGovernment or State Government in the High Court. If notice
has been given to the Public Prosecutor, namely, the
Advocat e- General of Punjab the requirenent of |aw has been
fulfilled. [601 B-C, 603 C-D

2:2. Section 432 of the Crimnal Procedure Code defines
"appropri ate Government™ as nmeaning (a) in cases where the
sentence is for an offence against, or the order referred to
in sub-section (6) is passed under any law relating to a
matter to which the -executive power of the Union extends,
the Central Governnent; (b) in other cases, the Governnent
of the State within which the offender is sentenced or the
said order i's passed. ~According  to this section the
appropriate Government is the Governnent of the State of
conviction and not the Governnent of the State where the
of fence was commtted. [603 C D

State of Madhya Pradesh v. Ratan 'Sing & Ors., [1976]
Supp. S.C.R 552, applied.

3. To contend that the High Court disposed of the
appeal even without sunmoning the record isincorrect. No
specific allegation has been made in the Special Leave
Petition that the record was not sunmoned. The tenor of the
judgrment of the High Court indicates that the record nust
have been there before the High Court. There is ' copious
reference to the materials on the record which could be
possi ble only when the record was there before the court.
Besi des, the counsel for the appellant nade a statenent
before the court that on the finding of fact recorded by the
Hi gh Court he was entitled to aniacquittal and in this view
of the matter even if the record had not been sunmmpned t hat

woul d not be fatal. Further proviso to sub-section'(2) of
section 385 itself provides "...the court nmay di spose of the
appeal wthout sending for the record,” in _-a certain

situation. The rigour of sub-section (2) —of section 385,
whi ch provides that "the Appellate Court shall then send for
the record of the case...." has been taken away by the
proviso in a certain situation. If the appellant hinself
says that the appeal can be allowed on the findings recorded
by the Sessions Judge, the non-sumoning of the record, if

it was at all so, would not be fatal. The conpl ai nant was
present with his counsel, the State Advocate-General was
al so present. |If there had been any grievance about the

record, they would have raised an objection. Their non-
objection on this point is also an indicator that the record
was there or in any case, the summoning of the record was
not thought to be necessary by the parties. [604 E-H, 605
A- B]

4. On nerits also there is no case for the appellants
since each and every aspect of the matter has been
t hor oughl y di scussed by the Hi gh Court which has referred to
the error coomitted by the Sessions Judge in the approach of
the case and also in making unwarranted assunptions. There
is no eye witness. The fate of the case hinges upon the
circunstantial evidence. The High Court has dealt with the
two dying declarations, one recorded by the Doctor and the
other by the Assistant Sub-Inspector. The Hi gh Court also
took into consideration the oral dying declaration on which
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the prosecution strongly relied. But even that declaration
does not inplicate the accused. [605 G H, 606 A-B]

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 45
of 1982.

597

From the Judgment and Order dated the 9th July, 1981 of
the Punjab and Haryana H gh Court at Chandigarh in Crimna
Appeal No. 333-DB of 1981

AND

S.L.P. (Crl.) No. 2948 of 1982.

R L. Kohli and R C. Kohli for the Appellants.

T.U. Mehta and A'G Ratnaparkhi for Respondent No. 1.

N. C. Tal ukdar -and R'N. Poddar for Respondent No. 3.

N.C. Tal ukdar and R N. Poddar for the Petitioner in
S.L.P. (Cl.) No. 2498/81.

D. D. Sharma for the State

The Judgrment of the Court was delivered by

M SRA, J. The appeal as well as the special |eave
petition are directed agai nst the judgment of the H gh Court
of Punjab and Haryana at Chandigarh dated 9th July, 1981
Crimnal appeal has been filed by the conplainant while the
special |leave petition has been filed by the State of
H machal Pradesh. ' Vinay Kumar and hi's - nother Chhano Devi
were convicted for the nurder of ~Asha, the wfe of Vinay
Kumar by bur ni ng - her alive  and sentenced to life
i mprisonnent by the learned Sessions Judge, @urdaspur. On
appeal by the accused, the High Court acquitted them by the
i mpugned j udgnent.

The prosecution case set up at the trial was that the
deceased Asha was married wth Vinay Kumar in July, 1972.
The marriage was an arranged marriage. It did not prove to
be a success, the apparent cause for the failure of marriage
was that Asha was only a matricul ate and not cultured enough
to nove about in the society wth the husband. To nake up
this deficiency the deceased again resunmed her studies and
started attending col l ege at Nagrota Bhagwan. Wi | e
prosecuting her studies she was rebuked and abused and
sometines even thrashed, whenever she visited the house of
her-in-laws. She however, kept on suffering in the vain hope
that in due course of tinme things mght inprove. There was,

however, no i mprovenent and she was fed-up wth the
mal treat nent and

598

cruelty meted out to her in the in-laws house. She left the
matri noni al hone and started living with her parents

sonetine in the year 1975 or early 1976.

In 1977 Vinay Kunmar filed a petition in the court of
the District Judge, Kangra at Dharanshal a under section 13
of the Hndu Marriage Act for the dissolution of his
marriage with the deceased on various grounds includi ng one
of desertion. The District Judge in the first instance tried
for reconciliation between the spouse and as an interim
arrangenent Asha returned to her-in-laws house in June 1978
on trial basis, while divorce petition was kept pendi ng and
adjourned to July 29, 1978. As the parties did not appear in
the Court on the date fixed, it was presuned that they were
living happily and the proceedi ngs were, t her ef ore,
consigned to the record.

On 5th of August, 1978 at about 11 a.m Kanwal Nain
P.W 4, Bil Bhandur P.W 14, enployee of the Post office,
which was just in front of the house of the accused at a
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di stance of 10/12 feet, and a nunber of other persons saw
snoke coming out of the window of the house of the accused.
When Bil Bhandur and others went to the house, they found
the outer door |ocked. There was no other means of ingress
to the house. After a short while one Raj brought the key
from Chhano Devi accused with which the | ock was opened and
entry gained into the house. Asha was found burning and
after extinguishing the fire, she was renoved to the |oca

hospi t al

Dr. O P. Dutta attended her and sent an intimation of
the incident to the Incharge |ocal Police Post. He recorded
the statement of Asha on the out-patient register 13x. PL
Meanwhi | e Kesar Singh, Assistant Sub-Inspector, arrived
there an d after getting a certificate fromDr. Dutta, he
al so recorded her statement Ex. PU. FromCvil Hospital
Kangra Asha was renmpved ina truck to a Gvil Hospital in
Dhar amshal a (H. P.) where she breathed her |ast.

Inher statenents recorded by Dr. Dutta and Kesar
Si ngh, 'the deceased disclosed that her clothes caught fire,
whil e she was preparing tea. The police suspected no fou
play and ~did not register any case. The father of the
deceased Hanumant Dass,” however, mnade a report on 7th
August, 1978 and a case was registered on that basis. The
accused were sent up for trial. When the case was pending in
the Court of Sessions Judge, Dharanshala in H nacha
Pradesh, the conplai nant noved an application to the
599
Supreme Court for transfer of the case from H nachal Pradesh
to sone other province. The case was transferred to a Court
of conpetent jurisdiction at ~Qurdaspur .in Punjab. The
Sessi ons Judge, Qurdaspur convicted both the accused under
section 302 read with section 34 of the |Indian Penal Code
and sentenced themto life inprisonnent. This conviction was
based only on the circunmstantial evidence. Accused went up
in appeal to the H gh Court. The High Court in its turn set
aside the order of conviction andacquitted the accused of
the charge.

The conplainant has filed the present appeal. Shr
Kohli appearing for the conpl ai nant has strenuously
contended that the appeal before the H gh Court has been
allowed in the absence of the State of Hi machal Pradesh and
wi thout any notice to that State and as such the inpugned
judgrment of the High Court is a nullity and shoul d be set
aside on that ground alone. The accused had i npl eaded only
the State of Punjab as a party and the Hi gh Court has issued
notice to the Advocate-General of Punjab. As a second linb
to this argunent it has been contended by Shri Kohli that
the appeal was filed in the H gh Court on 15th June, 1981
and while considering the application for bail on 22nd of
June, 1981, posted the appeal for hearing on 6th of July,
1981 after service of notice on the Advocate-General of
Punjab and the appeal was decided on 9th July, 1981 without
even sunmoning the record. Thus the High Court was in.a hot
haste to dispose of the appeal even wthout reasonable
opportunity being afforded to the counsel for the State and
wi thout inpleading the appropriate State as a party to the
appeal and without notice to the counsel for the State of
H machal Pradesh.

We may first deal wth the criticismof the |earned
counsel about the undue haste in the disposal of the appea
by the High Court. It appears that Shri MR Muhajan
counsel for the appellants while noving the application for
bail nade a statenment before the High Court and it is on his
statenment that the case was posted for hearing at the
earliest possible. This will be apparent from the order
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dated 22.6.1981 passed by the H gh Court while disposing of
the application for bail. The order insofar as it is
material for consideration of the point reads:

".. M. Mhajan, Advocate states that on the
findings of fact recorded by the learned trial Judge,
the conviction of the appellants cannot be sustai ned.
Notice for 6.7.81.

600

to the Advocate-General, Punjab. Copy of the grounds of

appeal and the judgnent rendered by the learned tria

Judge be delivered in the office of the A C Punjab

within two days, The case is likely to be disposed of

on that date ... ... "
Therefore, the charge levelled against the H gh Court that
it was in a hot hasteto decide the appeal at the earliest
possi bl e appears to be uncalled for.

This leads wus to the maiin contention raised by Shr
Kohli that the transfer of the case from Dharanshal a |ying
withinthe territorial jurisdiction of the H gh Court of
H machal 'Pradesh ~to Gurdaspur Lying within the jurisdiction
of the Punjab and Haryana H gh Court, does not change the
parties and the parties renmain the sanme even after the
transfer of the case frombDharanshala to Gurdaspur. In this
view of the legal ~position, the State of H machal Pradesh
where the offence/'was commtted was a necessary party and
shoul d have been inpleaded in appeal. I'n the absence of the
State of Hinachal Pradesh as a party and in the absence of
notice to the counsel for the State of H machal Pradesh, the
H gh Court was not justified in-disposing of the appeal and
its judgnent is only a nullity:

This contention is based on section 385 of the Code of
Crimnal Procedure. |Insofar as it 1is material  for the
purpose of the case it reads :

"385(1): If the Appellate Court does not dismss
the appeal sunmarily, it shall cause notice of the tine
and place at which such appeal wll be heard to be
gi ven-

(i) to the appellant or his pleader

(ii) to such officer as the State Governnment may
appoint in this behalf;

(iii) if the appeal is froma judgment of conviction in
case instituted upon conplaint, to the
conpl ai nant ;

(iv) if the appeal is under section 377 or section 378,
to the accused, and shall also furnish  such
of ficer, conplainant and accused wth a  copy of
the grounds of appeal

601

(2) The Appellate Court shall then send for the record
of the <case, if such record is not already
avai lable in that Court, and hear the parties:
Provided that if the appeal is only as 'to the

extent or the legality of the sentence, the Court may

di spose of the appeal without sending for the record.

(3)

There is no denying the fact that section 385 of the Code is
a mandatory provision and the requirenment of the section
must be satisfied. In the appeal before the H gh Court,
State of Punjab was made a party and notice . O the appea
was al so given to the Advocate-General of Punjab. According
to Shri Kohli this does not satisfy the requirenent of |aw.

It would be appropriate at this stage to refer to other
rel evant provisions of the Code:

Section 225 provides that-"In every trial before a
Court of Session, the prosecution shall be conducted by
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a Public Prosecutor."

Section 2(4) defines public prosecutor-"Public
Prosecut or nmeans any person appoi nted under section 24,
and includes any person acting under the direction of a
public prosecutor."”

Section 24 deals wth "Public Prosecutors in the High
Court":

"24. Public Prosecutors:-(l) For every Hi gh Court,
the Central Government or the State Government shall
after consultation with the H gh Court, appoint a
Public Prosecutor and nay also appoint one or nore
Addi tional Public Prosecutors, for conducting in such
Court, any prosecution, appeal or other proceeding on
behal f of the Central Government or State Government,
as the case nmay be.

Section 378 tal ks of an appeal in case of acquittal. I|nsofar
as it is material it reads thus:

"378(1) Save as otherwi se provided in sub-section
(2) ‘and subject to the provisions of sub-sections (3)
and (5)

602
the State Government may, 1in any case, direct the
Public Prosecutor to present an appeal to the High
Court from an original or appellate order of acquitta
passed by any Court other than a High Court, (or an
order of acquittal passed by the Court of Session in
revision).

(2) If such.an order of acquittal is passed in any
case in which the offence has been investigated by the
Del hi Special Police Establishnent constituted under
the Del hi Special Police Establishnment Act, 1946, or by
any other agency enpowered to make investigation into
an of fence under any Central ‘Act other than this Code,
the Central Governnment ~may also direct the Public
Prosecutor to present ~an _appeal, subject to the
provi sions of sub-sec. (3) (to the H gh Court fromthe
order of acquittal.

Section 432 authorises the appropriate Government to suspend
or remt sentences.

"432(1): When any person has been sentenced to
puni shnment for an offence, the appropriate Governnent
may, at any time, wthout conditions or —upon -any
conditions which the person sentenced accepts, suspend
the execution of his sentence or renit the whole or any
part of the punishnent to which he has been sentenced.

(2) \henever an application is nmade to. the
appropriate Government for the suspension for rem ssion
of a sentence, the appropriate Governnment may require
the presiding Judge of the Court before or by which the
conviction was had or confirmed, to state his opinion
as to whether the application should be granted or
refused, together with his reasons for such opinion
(3) . . .. o d.. (s)

(6) The provisions of the above sub-sections shal
al so apply to any order passed by a Crimnal Court
under any section of this Code or of any other |[|aw
which restricts the liberty of any person or inposes
any liability upon himor his property,

603

(7) In this section and in section 433, the
expression "appropriate Governnent" neans-

(a) in cases where the sentence is for an offence

against, or the order referred to in sub-
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section (6) is passed under, any law relating
toa matter to which the executive power of
the Uni on extends, the Central CGovernnent;

(b) in other cases, the GCovernnent of the State
wi thin which the of fender is sentenced or the
sai d order is passed.

Fromthe various provisions extracted above it is evident
that there shall be a Public Prosecutor for conducting any
prosecution appeal or other proceeding on behalf of the
Central Governnent or State . Governnent in the Hi gh Court.
If notice has been given to the Public Prosecutor viz. the
Advocat e- General of Punjab the requirement of lawto our
m nd has been fulfilled.

Shri Kohli, however, contends that occurrence in the
instant case took place within the territorial linmts of
H machal Pradesh. That State, therefore, will continue to be
a necessary party-in the appeal irrespective of the fact
that the appeal was filed in the Punjab H gh Court.

Section 432(7) extracted above defines "appropriate
Covernment". "Appropriate Governnent" nmeans-(a) in cases
where the sentence is for an offence against, or the order
referred to in subsection (6) is passed under any |aw
relating to a matter  to which the executive power of the
Uni on extends, the Central Governnent; (b) in other cases,
the Government of 'the” State within which the offender is
sentenced or the said order is passed.

According to this section the appropriate Government is
the CGovernment of the State of conviction and not the
Covernment of the State where the offence was commtted. A
somewhat simlar question came ~up for consideration in the
State of Madhya Pradesh v. Ratan Singh & Os., (1) where the
respondent was convicted and sentenced to inprisonnent for
life by a court inthe State of Midhya Pradesh. At his
request he was transferred o a Jail in the State H
604
of Punjab, to which State he belonged. He applied to the
Governrment of Punjab that under the Punjab Jail Manual he is
entitled to be released since he had conpl eted nore than 20
years of inprisonnent. The application was sent to the
Governnment of Madhya Pradesh, which rejectedit. In a Wit
petition filed by him the H gh Court of Punjab and Haryana
held that the State of Punjab was the appropriate authority
to release himand directed the State of Punjab to consider
the matter. This Court in appeal observed "a perusal of this
provision clearly reveals that the test +to determine the
appropriate Governnent is to locate the State where the
accused was convicted and sentenced and the CGovernnent of
that State would be the appropriate Governnent within the
nmeani ng of sec. 401 of the Code of Crimnal Procedure. Thus
since the prisoner in The instant case, was tried, convicted
and sentenced in the State of Madhya Pradesh, the State of
Madhya Pradesh would be the appropriate Government. to
exercise the discretion for renission of the sentence under
sec. 401(1) of the Code of Crimnal Procedure.... ." That
was a case based on section 401 of the old Crimunal
Procedure Code, but the Code of Criminal Procedure, 1973 has
put the matter conpletely beyond any controversy and
reiterated the provisions of section 402(3) in sub-section
(7) of section 432,

Lastly it was contended that the appeal was di sposed of
by the High Court even without sumoning the record. There
is no warrant for this assunption. No specific allegation
has been nade in the special |eave petition that the record
was not sunmoned. We have perused the Judgrment of the High
Court and the tenor of the judgment indicates that the
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record must have been there before the court. There is
copious reference to the naterials on the record which could
be possible only when the record was there before the court.
Besides, . the counsel for the appellant nade a statenent
before the court that on the finding of fact recorded by the
Hi gh Court he was entitled to an acquittal and in this view
of the matter even if the record had not been sunmoned (for
which there is no basis) that would not be fatal, Proviso to
sub section (2) of section 385 itself provides "...the court
may di spose of the appeal without sending for the record.”
in a certain situation. The rigour of subsection (2) of sec.
385, which provides that "the Appellate Court shall then
send for the record of the case..." has been taken away by
the proviso in a certain situation. |If the appellant hinself
says that the appeal can be allowed on the findings recorded
by the Sessions Judge, the non-sumoning of the record, if
it was at all so,

605
woul d not ~ to-our mind be fatal. The conpl ai nant was present
with his counsel, the State Advocate-General was also

present. |f there had been any grievance about the record,
they would have raised an objection. Their non-objection on
this point is also an indicator that the record was there or
in any case, the sumoning of the record was not thought to
be necessary by the parties. B
Assuming for the sake of argunment, that there were
certain irregularities it the procedure the judgnent of the
H gh Court could not be set aside unless it was shown by the
appel l ant that there has been failure of justice, as will be
evident from section 465 of the Crimnal ~Procedure Code
whi ch reads:
"465. Finding or sentence when reversible by

reason of __ error, omission or irregularity-
(1) Subject to the provisions herein before
contained . no finding, sentence or order passed by a

Court of conpetent jurisdiction shall be reversed or

altered by a Court of appeal, confirmation or revision

on account of any error, onission or irregularity in
the conplaint, sumons, warrant, proclamation, order

j udgrment or ot her proceedi ngs before or during trial or

in any inquiry or other proceedi ngs under this Code, or

any error, or irregularity 1in any sanction for the

prosecution, unless in the opinion of that Court, a

failure of justice has in fact been occasi oned t hereby.

(2) I'n determnining whether any error, om ssion or
irregularity in any proceedi ng under this Code, or any
error, or irregularity in any sanction for the
prosecution has occasioned a failure of « justice, the

Court shall have regard to the fact whether’ the

objection could and should have been raised at an

earlier stage in the proceedings."

We have perused the judgnment of the High Court which
was placed before us in full. It shows that each and every
aspect of the matter has been thoroughly discussed and the
Hi gh Court has also referred to the error commtted by the
Sessions Judge in the approach of the case and also in
maki ng unwarranted assunpti ons.

on nerits we fully agree with the appraisal of the
evi dence made by the High Court. It is not necessary to
repeat the sane
606
over again. There is no eye wtness. The fate of the case
hi nges upon the circunstantial evidence. The H gh Court has
dealt with the two dying declarations, one recorded by the
Doctor and the other by the Assistant Sub-Ilnspector. The
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Hi gh Court also took into consideration the oral dying
declaration on which the prosecution strongly relied. But
even that declaration does not inplicate the accused. The
reason given by the High Court for acquittal in our opinion
is cogent and pl ausi bl e.

For the foregoing discussion, the crimnal appeal and

the speci al | eave petition nust fail and they are
accordi ngly di sm ssed.
S R Appeal & Petition dism ssed

607




