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ACT:

H ndu Undivided Famly business, Partition of--Nature &
character of the share of the property of a coparcener after
partition--Wether assessable as individual property or as
H U F.--1ncome Tax Act. 1922.

HEADNOTE:

The incone fromthe business of Nathnal Tol aram carried on
by Narmal was assessed as Hi ndu Undivided Fanmily income til
1950. After the death of Narmal in 1945, the business was
partitioned we.f. 6th April 1949 "and by a deed of
partnership executed on 7th April 1949, the business carried
on at two places, Dhubri and Gauripore, was converted by his
three sons Srinivas, Nathmal & Tolaram into a partnership
business. In this deed, it wits admitted that the business
had been carried on previous to the partition as Hindu
Undi vi ded Fami |y business. On an application u/s 25A of the
Income Tax Act, 1922 the said partition was recorded  and
registered in the files of the tax authority on 17th _~August
1954, On 28-3-1959, the firmof Ms. Nathmal Tolaram was
di ssol ved and a new firm Nat hmal Tol aram (Pet rol Depot) cane
into existence. In the assessnent year 1959-60,  Tol aram
clainmed that his share in this partnership business should
be assessed separately as his individual income. H's claim
was rejected by the Incone Tax Officer, but wag accepted in
appeal. However a simlar claimfor the rel evant assessnent
year 1960-61, to separate assessnent of inconme derived from
the partnership business in petrol amounting to Rs. 21, 746/ -
, was rejected by the Incone Tax Oficer. On further
appeals, the Appellate Assistant Comm ssioner and the
Tribunal affirned the order of the Income Tax Oficer. The
H gh Court al so answered the reference in favour of Revenue.
HELD : Partition only cuts off the claimof the dividing
copar ceners. When a coparcener receives his share of the
joint famly property on a partition, such property in the
hands of the coparcener belongs to the Hi ndu Undivided
famly as the share of the property is taken by himonly as
representing his branch. The status of such coparcener on
partition is not that of an individual. [837 A-D

In the instant case, the share of Tolaramin the partnership
which came into being on the partition of the Hi ndu
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Undivided Family could not be regarded as his separate
property. It becane the property of the Joint Hndu Famly
of Tolaram and his sons since the business prior to the
partition of the H ndu Undivided famly was assessed as
joint famly business and the partition deed signed by
Tolaram and others itself contained a recital to that
effect. [838 B-(

N.V. Rarendranath v. Commi ssioner of Walth Tax, Andhra
Pradesh, 74 |.T.R 190; foll owed.

Chiranjilal v. Conmi ssioner of Incone Tax, (1965) 56 |I,.T.R
P. 715 @722 referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1980 of
1972.

Appeal by Special Leave fromthe Judgment and Order dated
26-5-1972 of the Assam & Nagal and H gh Court in I.T.R No. 6
of 1968.

B. B. Ahuja and S. K. Nandy, for the Appellant.

T. A Ramachandran and R° N. Sachthey, for the Respondent.
835

The Judgnent of the Court was delivered by

BEG C. J.-The appellant, a H ndu Undivided Famly, is before
us by special Ileave through its Karta Tolaram The
statement of the case shows that Narmal, who died in the
year 1945, left three sons : Srinivas, Nathmal and Tol aram
Narmal had carried on an H ndu-undivided famly business
started roundabout 1925. It appears that the name of the
busi ness was changed to Nathmal Tol aramfrom 1936-37 and
that the income of the business was assessed as Hndu Un-
divided Famly income since then. The previous records do
not seemto be very clear, but, fromthe year 1942 to ' 1950,
the income of this business was certainly assessed as Hi ndu

Undivided Family incone. It was partitioned with effect
from 6th April, 1949. After the partition, the 'business
carried on at two places, Dhubri and Gauripore, was

converted into a partnership business evidenced by a deed of
partnership executed by the three brothers on 7th  April
1949. In this deed, it was admtted that the business bad
been carried on previous to the partition as H ndu Undi vi ded
Fam |y busi ness.

On 19th Septenber, 1950, an application was nade under
section 25A of the Incone-tax Act, 1922, to record and
regi ster the partition. This was done on 17th August, 1954.
On 28th March, 1959, the firmof Ms. Nathmal Tol aram was
di ssolved and a new firm Nat hnal Tol aram (Petrol Depot)
cane into existence. In the assessnent year, 1959-60 Tol aram
clainmed that his share in the partnership business shoul d be
assessed separately as his individual income. Hs claim was
rejected by the. Incone-tax Officer, but was accepted in
appeal

We then cone to the rel evant assessnment year 1960-61, = when
Tolaram nade a simlar claimto separate assessnent  of
i ncome derived from the partnership business in petro
amounting to Rs. 21,746/-, The Inconme-tax O ficer rejected
this claim The Appellate Assistant Commi ssioner also, on an
appeal, after reviewing the entire set of facts and
circunmstances in the light of fresh materials which were
avail able, affirmed the order of the Income-tax O ficer

rejecting the claim of the appellant. The I ncone-t ax
Tribunal and then the H gh Court also affirnmed this
posi tion.

The appellant, however, obtained special |eave to appea
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from the judgment of the Hi gh Court deciding the follow ng

guestion franed before it against the appell ant
" Whet her on the facts and in t he
circunstances of the case, the Tribunal was
justified in holding that the share income of
Rs. 21,746/- from Messrs Nat hmal Tol aram
(Petrol Depot) was assessable in the hands of
the assessee fam|ly"?

The position seenms to be clear in law. The foll owi ng passage

in Mulla’s H ndu Law, Fourteenth Edition, at p. 278 has be-

en quoted and relied upon by the H gh Court
"228. Property jointly acquired.-(1) \Were
property has been acquired in business by
persons constituting a joint Hindu famly by
their joint “labour, the question ari ses
whet her~ the property so acquired is joint
fam 'y property, or whether

836
it is nerely the joint property of the joint
acquirers, or whet her it
y
partnership property. If it is joint famly

property, the male issue of the acquirers take
an interest init by birth (s. 221, sub. s.
().  If it is the joint property of the
acquirers, it will pass by survivorship, but
the mal e i ssue of the acquirers does not take
interest in it by birth (s. 221, sub. s. 2).
If it is partnership property, it is governed
by the provisions-of the Indian Partnership
Act, 1932, so that the share of -each of the
joint acquirers will pass-on his death to his
heirs, and not by survivorship.

(2) If the property so acquired is acquired
with the aidof joint ~famly property, it
beconmes joint fam |y property.

(3) If the property so acquired is /acquired
without the aid of joint fam |y property, the
presunption is that it is the joint property
of the joint acquirers, but this presunption
may be rebutted by proof that the persons
constituting the joint famly acquired the
property not as nmenbers of a joint famly, but
as nenbers of an ordinary trade partnership

resting on contract, in which case t he
property will be deened to be partnership
property".

In the case before us the finding of fact was that the
property was not acquired as partnership property under a
contract, but the partnership business was originally
prior to partition H ndu Undivided Fam |y busi ness.
Hence, there was no roomfor applying the principle that
menbers of a joint Hndu fanmily had not acquired the
business as nenbers of a joint famly but in a separate
capacity as individual partners under a contract.
The Hi gh Court rightly relied upon N. V. Narendranath v.
Comm ssioner of Wealth tax, Andhra Pradesh, (1) where this
Court bad observed
"In the present case the property which is
sought to be taxed in the hands of the
appellant originally belonged to the Hi ndu
undivided fanily belonging to the appellant,
his father and his brothers. There were joint
famly properties of that H ndu undivided
famly when the partition took place between

is

ordi nar
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the appellant , his father and his brothers
and these properties cane to the share of the
appellant and the question presented for
determ nation is whether they ceased to bear
the character of joint famly properties and
becane the absol ute properties of the
appel | ant. As pointed out by the Judicia
Conmittee in Arunachalanms case (1957 A C
540) it is only by analysing the nature of the
rights of the nmenmbers of the undivided famly,
both those in being and those yet to be born,
that it can be determ ned whether the famly
property can properly be described as "joint
property of the undivided famly. Appl yi ng
this testit is clear, though in the absence

(1) 74 1. T.R 190.

837
of ~ mal e i ssue the dividing coparcener may be
properly described in a sense as the owner of
the properties, that upon the adoption of a
son or birthof a son to him it would assune
a different quality. It continues to be
ancestral property in his hands as regards his
male issue for their rights had al ready
attached upon it and the partition only cuts
oft ' the claimof the dividing coparceners.
The | father and his maleissue still remain
joint.  The same rul e woul d apply even when a
partition had been nade before the birth of
the mate issue or before a sonis adopted, for
the share whichis taken at a partition by one
of the coparceners is taken by him as
representing his branch: Again, the ownership
of the dividing coparcener is such  "that
femal e menbers of the family may have a right
to maintenance out of it and in some circuns-
tances to a charge for naintenance upon it".
See Arunachalanis case. It is evident that
these are the incidents which arise because
the properties have been and have not” ceased
to be joint famly properties. It i's no doubt
true that there was a partition between the
assessee, his wife and m nor daughters on the
one hand and his father and brothers  on the
,other hand. But the effect of partition did
not affect the 'character of these-properties
which did not cease to be joint famly
properties in the hands of the appellant.. Qur
conclusion is that when a coparcener having a
wife and two mnor daughters and no son
receives his share of the joint famly
properties on partition, such property in the
hands of the coparcener belongs to the Hi ndu
undivided famly of himself, his wfe and
m nor daughter and cannot be assessed as his
i ndi vidual property. It is clear that the
present case falls within the ratio of the
decision of this Court in Gowli Buddanna’'s
case (60 1. T.R 293) and the Appel | ate
Tri bunal was right in holding that the status
of the respondent was that of a Hi ndu
undi vi ded famly and not t hat of an
i ndi vi dual ".

Learned Counsel for the appellant had relied on Chiranji La

v. Conmi ssioner of Incometax, U P.,(1) where a Division
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Bench of the Allahabad H gh Court had observed (at p. 722)
"Once a partial partition is accepted as being
genui ne and not a colourable or sham
transaction, the share of capital of each such
coparcener thereafter ceases to be joint
fam |y asset and becones his individual asset
de hors the famly, and thereafter it is not
possible to say that the nucleus for the new
partnership business came from the Hi ndu

undivided fanmily funds. The

derived by the investnent of such funds in a
partnershi p busi ness cannot be included in the
assessment ~ of the Hndu undivided famly,
unless it can be shown that the individua
menbers” who derived the share incone had
blended it wth the incone of the smaller
Hiondu undivided family or were nom nees or
benamdars for their famly. No attenpt has
been nade by the departnent to
(1) [1965] 56 I.T.R p. 715 @722.
838
prove any such thing. There was thus no
mat eri‘al what soever for the finding of the
Tri bunal ~ that the nucleus in respect of the
capital’ which was duly divided in the books of
the | firm after partial partition stil
continued to be the nucleus of the funds
belonging to the larger or the smaller joint
famly".
In the case before us there is no difficulty in determning
the character of any nucleus of divided property. The
business prior to the partition of~ the  H ndu undivided
famly was assessed as joint famly business for a nunber of
years w thout any protest by Tolaram~ The partition deed
signed by Tol aram and others itself contained a recital that
the business was a joint famly business. The finding of
fact reached by the Tribunal that the business was, / unti
partition, a joint famly business could not be said'to be
unreasonabl e or perverse. If that be so, the share of
Tolaram in the partnership which came into being on the
partition of the H ndu Undivided Famly —could not  be
regarded as his separate property. |t becane the property
of the joint Hndu famly of Tolaramand his sons. ~This is
the finding of fact, quite reasonably arrived at by the
Tri bunal , which the H gh Court had accepted.
Consequently, ne are unable to accept the argunments put
forward by M. Ahuja with considerable persistence before

us. We dismss this appeal. But, in the circunstances of
the case, we nake no order as to costs.
S.R

Appeal dism ssed
839
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