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ACT:
Land Acquisition Act, s. 49(2)-Scope of.

HEADNOTE

Section 49(2) of the Land Acquisition Act provides that if
in the case of any claimunder s. 23(1), thirdly, by a
person interested, on account of the severing of the land to
be acquired fromhis other land the appropriate  Governnent
is of the opinion that the claim is unreasonable and
excessive, it may, at any tinme before the Collector,, has
made his award, order the acquisition of the whole 'of the
land of which the land first sought to be acquired forms a
part.

A part of a large area of land belonging to the appellant
was sought to be acquired by the State. The appellant put
forward a claimon account of damage caused by severance,
under s. 23(1) thirdly. The claimwas held to be un-
reasonabl e and excessive, by the Governnment. Sanction for
the acquisition of the entire land of the appellant having
been approved, a further portion of the |and was acquired.
The appellant contended: (1) that s. 49(2) applies only to
land with buildings, that the |and acquired was a vacant
and with no house or buildings; (2) that he made the claim
for conpensation under third and fourth clauses of s. 23 of
the Act and therefore s. 49(2) had no application; and. (3)
that the acquisition of. a portion of the |Iand was not  for
public purpose as there was no further declaration of public
purpose and the acquisition was therefore invalid.

Di sm ssing the appeal

HELD :(1) (a) Land is defined ins. 3(a) of the Act to
include benefits to arise out of land, things attached to
the earth or pernmanently fastened to anything attached to
the earth. Therefore, land contenplated in s. 49(2) of the
Act may be land or land or land including building or part
of a building. [81B-(

(b) The <contention that if there is vacant land, s. 49(2)
of the Act has no application is not only a misreading of

the decision of the Court in State of Bihar V. Kundan

Singh [1964] 3 S. C. R 382 but also the relevant Section
[81 D.

In the instant case the contention of the appellant that it
was vacant |and was al so contrary to facts. The material on
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record shows that there were certain structures on the |and.
[80 H.

(2) If a claimunder the third clause of s. 23(1) of the
Act is made the requirenent of s. 49(2) of the Act is
sati sfied. Addition of a claimunder the fourth clause of
s. 23(1) of the Act makes no difference. [82 B].

(3) (a) Sub-sections (2) and (3) of s. 49 of +the Act
i ndicate that the acquisition for public purpose need not be
stated. Section 49(3) of the Act specifically provides that
no fresh declaration under ss. 6 to 10 of the Act shall be
necessary. Section 49(2) of the Act inplies public purpose
i nasmuch as the conpensation for acquisition is payable out
If the public [|and. Sections 4 and 5 of the Act are
excluded because of proposal by owner, in case of further
acqui sition under s. 49(1) of, the Act and proposal by
Government for further acquisition in a case under s. 49(2)
of the Act. Al that is necessary is that in one case the
owner of ‘the land and in the other the Government nust act
under s. 49(1) and 49(2) of the Act, respectively before the
award is ‘made. The public purpose is to prevent people from
maki ng exaggerated clainms. Section 49(2) of the Act is
subsidiary to public purpose.  The acquisition is in aid of
that purpose. [83 A-C].

(b) Section 49 (2) of the Act does not require that the
opi nion shall be forned after hearing the person concerned.
[83 D.
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The Judgnent of the Court was delivered by

RAY, C. J.-This appeal by certificate rai ses the question as
to whether section 49(2) of the Land Acquisition -Act
hereinafter referred to as the Act has any  application to
the acquisition of the land in question

The prem ses in question are 2 Gariahat Road now known as 2
Raja Subodh Millick Road, Calcutta. The total area is
approximately 23 bighas. The appellant alleges that ~there
are no houses or buildings. The Land Acquisition Collector
found certain structures occupied by certain persons and
other structures and a compound wall and the najor ‘portion
of the land to be vacant. There is a; big tank covering
over 3 bighas of the land. The appellant alleges that the
land is highly developed and is ideal for building site.
The Land Acquisition Collector found the major portion of
the Jland undevel oped and below road level and to becone
wat er| ogged during rainy season. The appellant denies these
al | egati ons.

Qut of the total area the State in 1959 acquired 1 bigha, 13
chattack, 43 sgq. feet for the State Transport. The
appel lant clained Rs. 3,50,000 inter alia for severance of
the land acquired. |In the nonth of Septenber, 1962 the
CGovernment communi cated to the appellant that the Governnent
agreed that the claimput forward by the appell ant under the
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clause "thirdly of sub-section (1) of section 23 of the Act"
i s unreasonabl e and excessi ve.
The sanction of the Governor was therefor accorded to the
acquisition of the entire prenmises 2, Gariahat Road,
Cal cutta under section 49(2) of the Act. Between the nonths
of February and Septenber, 1960 notices were issued to
acquire a further area of 7 bighas, 4 cottahs, 9 chittacks
and 10 sg. feet. The prem ses were acquired. An award was
made.
The principal contention of the appellant is that section
49(2) of the Act has no application in the case of
acqui sition of vacant |land. The appellant contends that the
land acquired in the present case was vacant. The State
contended to the contrary. The materials on record support
the contention of the State.  The appellant submts that
81
section 49(2) of the Act applies only where land wth
building is taken. Section 49(2) of the Act is as follows
"I'f, ~in the case of any claim under section
23, sub-section (1), thirdly, by a person
i'nterested, on account of the severing of the
land to be acquired fromhis other |and, the
appropriate Governnment is of opinion that the
claim’  is unreasonabl e and excessive, it may,
at any tine before the Collector has made his
award, / order the acquisition of the whole of
the land of which the land first sought to be
acquired forns a part."
Land is defined in section 3(a) of the Act to include
benefits to arise out of |land and things attached to the
earth or permanently fastened to anything attached to the
earth. Therefore, land contenplated in-section 49(2) of the
Act may be land or |and including building or part. of a
bui | di ng.
Counsel for the appellant relied on the decision of  this
Court in State of Bihar v. Kundan-Singh & Anr. [1964] 3
S.C. R 382 and extracted the observation at page 394 of the
Report that section 49(2) of the Act contenplates / cases
where land is acquired and it is shown to formpart of a

house. In short, the contention of the appellant is that if
there is vacant land section 49(2) of the Act has no
applicati on. This is not only m sreadi ng the decision  but

al so the rel evant section.

In Kundan Singh’ s case (supra) t he guestion for
consi deration was whether the desire of the owner for the
acqui sition of the entire house under section 49 (1) of the
Act shoul d be expressed before the award is made. ~ I n Kundan
Singh’s case (supra) the State acquired a plot of |and which
consisted of the main house and an outhouse with an / open
space. The owner of the property was not satisfied with the
awar d. The owner contended that other |ands and “buil di ngs
contiguous to the land and building acquired which al
bel onged to the owner had not been acquired. As a result of
partial acquisition the owner alleged |oss. The ruling  of
this Court is that such plea under section 49 of the Act
cannot be considered in an enquiry under section 18 of the
Act . Section 49(1) of the Act shows that if the owner has
any objection to the acquisition of a part of his house it
is open to himto withdraw or nodi fy his objection before an
award is made under section Il of the Act. |If an objection
under section 49(1) of the Act is taken by the owner and the
Col | ector decides to accept the objection then the Coll ector
acquires the whole of the house. |If the Collector does not
accept the claimthe matter is judicially determ ned under
the second proviso to section 49(1) of the Act.
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Section 49(2) of the Act states that where on account of the
severing of the land to be acquired fromhis other land, the
person interested prefers a claimunder the third clause
under section 23(1) of. the Act and the Government is of
opi nion that the claimis unrea-

82

sonabl e or excessive, the Collector may, at any tinme before
the award is nade, order the acquisition of the |and.

The appel |l ant subnits that the appellant nmade the claim for
conpensation under the third and fourth clauses of section
23(1) of the Act, and, therefore, section 49(2) of the Act
has no application. 1n one of the letters of the appellant
dated 25 February, 1960 it is stated that the area of 7
bi ghas, 4 cottahs, 9 chittaks and 10 sq. feet of from |and
has been acquired for the purpose of over-bridge at Gariahat
Road level <crossing including the entire frontage of the
said prem ses as aresult of which the remaining portion of

the land neasuring about 16 bighas of land wll be |and
| ocked' causing heavy danmges, severance and i njurious
af fectation. In" the wit petition the appellant clained

danages only in respect of severance. Section 23(1) clause
three of the Act speaks of damage sustained by the person
interested at the tinme of the Collector’s taking possession
of the land by reason of severance of such land from the
other land of the/'owner. Cause four of section 23(1) of
the Act speaks of claimfor damage sustained by the person
interested at the tinme of the Collector’s taki ng possession
of the land by reason of the acquisition including affecting
his other property, novable or imovable, in_ any other
manner, or his earnings. Therefore, if a claim under the
third clause of section 23(1) of the Act Jis 'nade the
requirenent of section 49(2) of the Act is satisfied.
Addition of a claimunder the fourth clause of section 23(1)
of the Act nmkes no difference.

In the present case, the | and was not completely vacant.
Even if there is vacant |and section 49(2) of the Act wll
be attracted by reason of definition of land. To accede to
the contention on behalf of the appellant that section 49(2)
speaks only of acquisition of land along with a building and
not to the case of acquisition of vacant landis to rob the
meaning of |and under section 49 (2) of the Act and the
content of section 49(2) of the Act. Section 49(2) of ~the
Act applies to cases of acquisition of vacant |and al ong
with structures

The object of section 49(1) of the Act is to give to the
owner the option whether he would like part to be acquired.
The CGovernnent cannot take the other part under section
49(1) of the Act unless the owner says so. Section 49(2) of
the Act has nothing to do with section 49(1) of the /Act.
Section 49(2) of the Act gives the option to the Governnent
only where the claimunder the third clause of section 23(1)
of the Act is excessive. Reference to the third clause of
section 23(1) of the Act makes it clear that the clai munder
the third clause of section 23(1) is for severance. The
Government in such a case of acquisition of the remaining
portion of the |and under section 49(2) of the Act saves the
public exchequer nobney which otherwise will be the subject
matter of a claimfor severance.

Counsel on behalf of the appellant contended that the
acquisition of the remaining land was not for a public
purpose and was, therefore, invalid. It was said that there
should have been a fresh declaration of public purpose
after. the proposed acquisition of the renaining

83

portion of the land. This contention is unacceptable. Sub-
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sections (2) and (3) of section 49 of the Act indicate that
the acquisition for public purpose need not be stated.
Section 49(3) of the Act specifically provides that no fresh
declaration under sections 6 to 10 of the Act shall be
necessary. Section 49(2) of the Act inplies public purpose
i nasmuch as the conpensation for acquisition is payable out
of the public fund. Sections 4 and 5 of the Act are
excluded because of proposal by owner in case of further
acqui sition under section 49(1) of the Act and proposal by
CGovernment for further acquisition in a case under section
49(2) of the Act. Al that is necessary is that in one case
the owner of the land and in the other the Governnent mnust
act under sections 49(1) and 49(2) of the Act respectively
before the award is made. The public purpose is to prevent
peopl e from maki ng exaggerated clainms. Section 49(2) of the
Act is subsidiary to public purpose. ’'The acquisition is
for public purpose. Tile subsequent acquisitionis in aid
of that purpose.

Counsel on behal fof the appellant submitted that he was
entitled tobe heard before the order was nade under section
49(2) of the Act. This subm ssion is unacceptable. Section
49(2) of the Act does not require that the opinion shall be
fornmed after hearing the person concerned.

For these reasons, the appeal fails and is dismssed. In
view of the fact ,hat the Hi gh Court directed each party to
pay and bear its own cost, there will be no order as to
cost s.

P.B. R Appea
di smi ssed.
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