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HEADNOTE

JUDGVENT:
JUDGMENT
Venkat aswani , J.

On a close and' careful scrutiny of the facts we find
that the dispute in these matters lies in a very by
referring to matters which have no real relevance to the
actual disputes in these matters.

Brief facts leading to the filing of these two matters
are the follow ng :

The work of construction of Sitla  Bridge over ' river
Ravi at Chanpa was awarded ~after  negotiation to the
applicant/petitioner (Ms Steeman Ltd) on 31.2.1969. W are
not giving details as they are not necessary. As there was
sone dispute between the parties regarding the progress of
the works and paynents for the sane. The petitioner Conpany
submitted disputes/differences for —adjudication by and
arbitrator as per clause 29 of the agreenent. Wile so, the
Executive Engineer, Champa division inposed penalty of Rs.
63,000/- in addition to rescinding the contract on inposing
penalty, the petitioner Conpany successfully appealed tothe
CGovernment of Hinmachal Pradesh. Consequently, the Conpany
was allowed to proceed wth the work and the di sputed were
referred to an arbitrator.

As Arbitrator orginally appointed was not ‘acceptable to
the petitioner Conpany one, M. R K Sarkar was appoi nted as
arbitrator by rmutual consent of parties. The said arbitrator
ent ered upon the reference.

While the arbitration proceedings were going on the
respondents again resci nded the contract finally on
7.6.1972.

On  7.10.1972. The petitioner Conpany subm tted
additional clains before the arbitrator consequent upon the
rescinding of the contract finally. The petitioner Conpany
al so raised a question of |aw before the arbitrator. nanely,
whet her the respondent was conpetent to rescind the contract
on the ground of slow progress when the matter in dispute
was subjudice before the arbitrator during the pendency of
the case. The arbitrator referred that question for opinion
of the Hi machal Pradesh High Court under Section 13(b) of
the Indian Arbitration Act. Wile that was pending, it
appears that in the place of M. R K  Sarkar one M.QO B.
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Sabl ok was appoi nted as arbitrator. The petitioner
chal | enged the substitution of the arbitrator before the
H gh Court. The High Court while setting aside the renova
of M. R K Sarkar and the appointment of M. O B. Sabl ok as
arbitrator. Since no orders were passed by the Hi gh Court
for proceeding further wth the arbitration matter the
petitioner conpany noved this court by filing Transfer
Petition No, 233 of 1980 for transfer of the cases to sone
other High Court. This court disposed of the Transfer
Petition on 12.3.1984 by appointing on M. G N Ramaswani ah.
Chief Engineer (IPH HP. P.WDwth the nutual consent of
the parties with a direction to the said arbitrator to enter
upon the reference and directing both the parties to appear
bef ore himon 3.9.1984.

The said arbitrator duly entered upon the office. held
as many as 10 sitting/hearings and drew m nutes of every
neeting in detail. Based that-an award has been passed
14. 6. 1985.

The Hi gh - Court (before which the question of |aw above
nentioned, was referred to by M. R K Sarkar, the previous
Arbitrator) disposed of the matter on 3.7.1986 stating that
since the successor Arbitrator had made the award, there was
no need to answer the question. On that view The H gh Court
di smssed the reference matter. Aggrieved by that the above
speci al | eave petitionhas been filed.

Whien we asked the | earned Seni or Counsel appearing for
the petitioner whether anything survives in the specia
| eaves petition not only in view of the issues raised before
the Arbitrator for adjudication but also having regard to
the arbitrator appointed by this Court passing the award,
the | earned counsel frankly submitted that the special |eave
petition has becone infructuous. Accordingly, we disniss the
same as having become infructuous. Accordingly, we disniss
the sane as havi ng becone infructuous.

Award has been filed in this Court. Petitioner has
filed objections to the award.

Chal l enging the award as such, the |earned -counse
rai sed four points.

The first point raised is that the arbitrator should
have answered the question of law raised before the
predecessor arbitrator and the failure to do so vitiates the
awar d.

Secondly, the arbitrator has nmade a non-speaki ng award
and, therefore, it is not possible to find out whether he
has applied his mind to that part of the claimamunting to
rupees two | akhs eighteen thousand which represented the
good sized after rescinding the contract.

Thirdly, the arbitrator has no given reasonable
opportunity of neeting the case of the respondents and al so
in establishing the petitioner’'s case. In support of this
contention he placed reliance on Suresh Ragho Desai and
Anot her vs. Snt. Vijaya Vinayak Ghag (1988) 4 SCC 591) and
Raj pur Devel opment Authority & Ohers vs. Ms Chokhanma
Contractors & thers (1989) 2 SCC 721).

And the last point is that the interest awarded was at
too low a rate as the claimwas for 18% and the award was at
6%

So far as the first point is concerned. we do not think
that the said question arises out of the present arbitration
proceedi ngs i nasmuch as this Court appointed the present
arbitrator to go into the disputes between the parties and
the parties were directed to place before the arbitrator
their respective disputes. As a natter of fact by consent of
both the parties, the arbitrator franed i ssues for
adj udi cation and it does not appear fromthe issues that the
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guestion of law not being raised was one of the issues,
further the so called question of law loses its rel evance,
after the appointnent of the new arbitrator by this Court,
as indeed no act of rescinding the contract took place after
this court appointed the Arbitrator. Therefore, there is no
substance in the first point.
Regardi ng the second point, the facts are like this.
The petitioner conpany’'s demand in the original claimunder
clauses | & Il read as follows :-
(in round figure
of 1000 rupees)
1. The work done by the conpany
upto 16.9.1972 when it was forcibly
di spossessed, approxi mately
..... 12, 00, 000/ -
Less value received fromH P. PWD,
in the shape of cash or materia
3, 00, 000/ -
9, 00, 000/ -
Plus for —property of = the conmpany
illegally & forcibly taken over
on 16.9.72 by the Depart nment

(+) 4,18, 000/ -
Less val ue of “materi al handed
over to the conpany
(-) 2, 00/ 000/ -
11, 18, 000/ -

Total nount on account of work done
and property forcibly taken over
plus interest @18% p.a. from 16-9-
72 to 15-9-84, i.e. for 12 years

(+) 24,15, 000/ -
The total sumto which the conpany
is entitled as on 15-9-84 _under

this head

32, 33,000/ -
1. Danmages on account crimna
breach of Trust, fabricating

fal se evidence, mischief, forgery,
cheating, with intent to cause in
just loss and injury to the
petitioner. The conpany clainms a
illegally deprived of
11, 18, 000/ -
The above claims were nodified before the present
Arbitrator which read as foll ows: -

C ains preferred by the
Petitioner: -
I (a) Caimon works done by the
Conmpany upto

Rs. 11, 18, 000/ -

(b) Interest on the amunt under
l(a) @ 18% per annumfor a period
of 12 years.

Rs. 24,15, 000/ -
1. daim made by the conpany
under reasons what soever as per
cl ause of the agreenent

Rs. 11,18, 000/ -
[ her clauses omtted as not
rel evant]
The Arbitrator has passed the award on the basis of the

anended claimas follows : -
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S.No. Clains preferred by Amount Awar ded anpunt
the petitioner claimed (Rs.)

I.(a) Caimon work done 11, 18, 000/ - | award Rupees
by the conpany upto Forty Two
16.9. 72. t housand Ni ne

hundred Forty
Ni ne and Sixty
three paisa

only
(Rs. 42,949. 63)
(b) Interest on the 24,15, 000/ - | award sinmple
amount under 1 (a) i nterest of

si x per cent
for 12 years
upto this date
amounting to
Rupees Thirty
Thousand Ni ne
Hundred Twenty
Three and
Seventy three
pai sa only.
(Rs. 30, 923. 73)

. Cl ai ns nade by the 11, 18, 000/~ | award Rupees
conmpany on danmges Twenty Three
this is amended Hundred twenty
claimfromthe Five lying in
earlier itemfor deposit with
reasons what soever Respondent .
as per clause of the Further |
agreenent), and awar d Rupees
amount is the same Fifty Thousand

on inventory
of stores etc.
total l'i ng
Seventy Three
Thousand Two
hundred twenty
Five only).
(23, 225+50, 000
=73, 22.00).

The Arbitrator was in out opinion quite justified in
not awardi ng any amount wunder a separate head for the
property of the Conmpany forcibly taken possession in he
light of the amended clainms presented before him There is
thus no substance in the argunent that the claim as
originally put forward regarding conpany property allegedly
taken possession of by respondent illegally and forcibly,
was not separately considered by the Arbitrator. Answer is
obvious viz. no. such separate claim was mnade by the
petitioner in the amended claim Hence we have no hesitation
to reject the second point also.

So far as the third point is concerned, nanely that the
petitioner was not given reasonabl e opportunity to
substantiate the case, we do not think that we can accept
that contention after perusing the detailed mnutes of the
Arbitrator drawn at the sittings which extended to 10 in
nunber. As a matter of fact, we find that the Arbitrator had
call ed upon the petitioner Conpany time and again to furnish
document to support the claims. But. The petitioner has only
partly conplied with the directions of the Arbitrator. The
Arbitrator had given full and reasonabl e opportunity to both
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parties to put forward their respective clains. At the |ast
sitting dated 5.4.85. the Arbitrator observed as follows : -

"As far as oral heari ng is

concerned, it is closed but in case

any clarifications are needed by

the court after receipt of fina

reply from both the parties within

the dates stipulated above. The

parties may be summmoned at short

notice to seek such clarifications

needed by the court.

Pursuant to the above, it appears the Arbitrator sent
letters to both parties seeking certain clarifications.
Taki ng advantage of that, |earned counsel for the petitioner
argued that the arbitrator has not given reasonable tinme to
the petitioner to clarify  the doubts. The |earned counse
also invited our attention to.a post-script found at the
concluding part ~of the proceeding dated 30.5.85. The post-
script reads as follows :-

"That ~during course of hearing,

petitioner request ed of and

interval to see the docunments and

give clarifications. ~Accordingly.

The court adjourned for half an

hour during the course of the

pr oceedi ngs.

According to the learned counsel, the- time given by
Arbitrator was totally inadequate toe clarify the doubt and
therefore, there was no reasonable opportunity. As pointed
out earlier, after. going through the mnutes of the
Arbitrator drawn during.in the argurment. Further neither of
the counsel was in a position to explain as to who nmade the
post-script and when was it entered in the proceedi ngs of
the Arbitrator. The decisions cited by the |earned counse
for the petitioner in support of his argument that want or
reasonabl e opportunity would vitiate the award by not come
to his aid as we are satisfied on'the facts of the case from
the record including the mnutes drawn neticulously, that
the Arbitrator had given full and reasonabl e opportunity to
both parties. Accordingly we find no force inthis point as
wel | .

As regards the last point concerning the interest, we
are inforned that there is no clause in the agreenent
regarding interest. Before the arbitrator both parties
appear to have agreed on the rate of interest at~ 18%
However, the Arbitrator i the facts and circunstances of the
case awarded interest at 6% The agreement between the
parties does not mean that the Arbitrator was bogged down to
that rate irrespective of other facts and circunstances of
the case on hand. W have no good reason to think that the
Arbitrator has awarded interest at 6% as agai nst 18%claim
wi t hout taking into account the relevant facts and
circunmstances of the case. Further the jurisdiction of the
Court to interfere with the award is confined to matters
enunerated in Section 30 of the Arbitrator Act. W do not
think that the last point resided before us would fal
within the anbit of Section 30 to interfere with the award.

In the result the Interlocutory Application 1/90 in
Transfer Petition (Cvil) No. 233/80 as well as Specia
| eave petition (Civil) No. 15978/ 86 stand di sm ssed. However
there will be no order as to costs.




