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ACT:
H ndu Law Right ~of the limted owners to alienate the

joint estate of a ‘propositus during their life tine after
division of the property in equal shares and coming into
possessi on thereof, Mmithout the consent of the other co-
owner s- Consequences of the alienations  nmade-Wether passes
title to the successive alienness entitling them to
protecti on under section 43 and 51 of the Transfer of
Property Act-Doctrine of "feeding the grant by estoppel"
and "Deened consent"- Suprene Court will not, in an appeal
interfere with the discretionary power of the Hi gh Court to
eval uate the evidence.

HEADNOTE:

One Lala @urdin, who had acquired extensive | anded
property in Kanpur died on Decenber 10, 1861 | eavi ng behind
his widow Sm. Amit Kuer and three daughters: Snt. Hazarao
Kuer from his predeceased wife, and Sm. Mewa Kuer and Snt
Prago Kuer from Snt. Anrit Kuer. After the death of Gurdin
his entire estate came into the hands of his widow Snt.
Anrit Kuer and after her death on August 1,1880, the three
daughters of Lala GQurdin succeeded to the estate |left by
Smt. Anrit Kuer, as limted owners. They divided the
property anongst thensel ves, each com ng into possession of
one-third share. Wen Snt. Prago Kuer died on July 8, 1907
the estate remmined with the two surviving daughters. Wen
Smt. Hazaro Kuer died on January 24, 1914 the estate
remai ned i n possession of Sm. Mewa Kuer, the |ast “surviving
daughter. She al so died on June 14, 1923.

During their life time the three daughters had been
maki ng various alienations of the property that fell to
their exclusive share. Anpbngst a nunber of alienations in
favour of different persons at different tines, three sale
deeds dated July 27,1901; July 17, 1914 and Cctober 19, 1915
are the subject matter of the appeals and the property
covered by the 1901 and 1914 sal e deeds are in possession of
the appellants trust while the properties covered by the
1915 sal e deeds are in the possession of Defendants 4 & 5 of
Suit No. 25 of 1935. The 1914 and 1915 sale deeds were
jointly executed by Snt. Mewa Kuer and her son Ram Dayal .

After the death of Sm. Mwa Kuer in 1923, her
surviving reversioners sought to challenge the various
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alienations nade by the Ilinmted owners, sonme by Snt. Anrit
Kuer and the others nade by the daughters of Lala Gurdin by
way of two Suits Nos. 25 of 1935 filed by the two sons of
Sm. Hazaro Kuer and Suit No. 34 of 1935 filed by Madho
Dayal son of Ram Dayal, on the

719

al l egations (i) that there was no legal or pressing
necessity for the transfers; (ii) that transfer by one of
the daughters without the consent of the remaining daughters
was void ab initio and no title passed on to the
transferees; and (iii) transferees fromthe linited owners
thenselves had no valid title and so they could not pass a
better title to others ‘and thus those transfers were also
bad.

The suits were contested by the transferees in
possessi on seeking protection of section 43 of the Transfer
of Property Act on-the equitable principle feeding the G ant
by estoppel in-as nmuch as even if there was any defect in
the of  title Mewa ~Kuer, the sane has ceased when her two
ot her sisters died and she becone the sale Survivor.

The Addi tional Cvil Judge found that, while sale deeds
of 1914 and 1915 were for | egal necessity as they had been
executed by Sm. Mewa Kuer when her two sisters had died,
the sale deed dated 27th July, 1901 was also for |ega
necessity but as it was executed w thout the consent of the
other two daughters it was invalid and not binding on the
pl aintiffs-respondent. Consequent |y the Trial Court
di smissed Suit No. 25 of 1935 in respect of the sal e deeds
of 1914 and 1915, and partly decreed the suit pertaining to
1901 sale deed in view of the provisions of section 51 of
the Transfer of Property Act in as much as these def endants-
appel l ants had nmde val uable constructions “as bona fide
purchasers and they were entitled to the nmarket val ue of the
constructions. Suit No 34 of 1935 was also partly decreed
and partly disnmssed. In the appeals filed by the present
respondents-plaintiffs and after per usi ng the Cross
objections filed by the present defendants-appellants, the
Hi gh Court reversed the finding of the trial court’ wth
regard to sale deeds of 1914 and 1915 held that they were
not for |egal and pressing need; and while confirning the
finding of the trial <court with regard to sale deeds dated
July 27, 1901 further held that the present plaintiffs-
respondents should be given an opportunity to nake an
el ection under section 51 of the Transfer of Property Act,
as to whether they would like to pay the conpensation for
the superstructures standing on the land in question or to
sell their share in the land. Consequently, the H gh Court
allowed the appeals of the plaintiffs-respondents in part
and remanded the case to the trial court to afford an
opportunity to the plaintiff to nake el ection under section
51 of the Transfer of Property Act. It was further “held that
the sale deeds of 1914 and 1915 being not for | |ega
necessity the subsequent transfers made by the transferees
of Mewa Kuer were bad. Hence the appeals by certificate.

Allowi ng the appeals in part, the Court
N

HELD 1.1 If a Hi ndu dies |eaving behind two wi dows they
succeed as joint tenants with a right of survivorship. They
are entitled to obtain partition of the separate portions of
property so that each may enjoy her equal share of the
i ncome accruing therefrom Each can deal as she pleases with
her own life interest but she cannot alienate any part of
the corpus of estate by gift or will so as to prejudice the
right of survivorship or a future reversioner. If they act
together they can burden the reversion with any debts ow ng
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to legal necessity but one of them acting wthout the
authority of the other cannot prejudice the

720

right of servivorship by alienating any part of the estate.
[728 G H|

1.2 The nere fact of partition between the two while it
gives each a right to fruits of separate estate assigned to
her, it does not inply a right to prejudice the claimof the
survivor to enjoy full fruits of the property during her
life time. What is applicable to co-widows is equally
applicable to the case of daughters. No distinction can be
made on that account. [726 C-D, 729 A-B]

Gauri Nath Kakaji v.. M. Gaya Kuer, [1928] P.C 251
fol | owed.

Appal asuri v. Kannamma, 49 ML.J. 479 approved.

2.1 The transfer made by one daughter wthout the
consent of the other is only voidable at the instance of the
other co-limted owners or at the instance of the
reversioners. [729 D E

2.2 ' _Here, the alienations made by the daughters
separately to di fferent persons was never challenged by the
ot her daughters. Even the reversioners did not challenge
those alienations during the life tine of their nothers and
they sought to challenge the alienations long after the
death of the last/ limted ower Snt. Mewa Kuer in 1923 and
therefore, even if the partition between the daughters had
no effect on the reversion it can safely be presuned that
the transfer made by one of the daughters of the property
exclusively in her possession had the consent’ of the other
Further in any case Snmt. Mewa Kuer after the death of her
two sisters came into exclusive possession of the entire
estate left by Snt. Anrit Kuer, wdow of Lala  Gurdin.
Therefore, the transferees would be entitled to the
protection of section 43 of the Transfer of Property Act
whi ch substantially amunts to  satisfying the equitable
principle of 'feeding the grant by estoppel’. [729 B-C, D E

2.31n viewof the fact that the trust has nade
val uabl e constructions involving a cost of 5 to 6 |akh
rupees of the college building, the principal’s quarters,
teacher’s quarters, hostel, library, dispensary etc. it wll
be inequitable in the circunstances of the case to ask the
appel lants to pay the present narket value of the |and. The
acceptance of the anbunt by the plaintiffs respondents as
determ ned by the trial court will itself anpbunt to making a
choice within the nmeaning of section 51 of the Transfer of
Property Act. Fromthe nmaterials on record and the attending
circunstances it is clear that the reversioners were neither
in a position to pay for the inprovenents nor inclined to do
so and this is why they accepted the anmount deternmined by
the trial court. Therefore, the H gh Court was not justified
in remanding the case to the trial court to afford another
opportunity to the plaintiffs to make a fresh choice. [930
B- D]

3. What quantum of evidence will satisfy a particular
court to cone to a conclusion is entirely in the discretion
of the Court, and therefore, the finding of the H gh Court
with the regard to the two sale deeds of 1914 and 1915
cannot be interfered with. [930 E-F]
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: GCivil Appeal Nos. 636-639
of 1971.
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Fromthe Judgnent and Order dated 14.5.1963 of the
Al l ahabad High Court in F.A Nos. 239/1945, 171/1946,
239/ 1945, and 171/ 46 respectively.

V.K S. Chaudhury, V.V. Msra. S.S. Khanduja, A S
Pundir, Dhirendrajit Singh, Mahfooz Khan and Y.P. Dhingra
for the Appellants, in C.A Nos. 636-37 of 1971

V. K. S. Chaudhury and B. P. Maheshwari for the Appellants
in C.A Nos. 638-39 of 1971

Vinoo Bhagat for the Lrs. of Appellant No. 1 in CA
Nos. 638-39 of 1971.

J.P. Goyal, V.K Verma, Rajash, Raghunath Singh, MP.
Jha, and T.C. Sharma for the Respondents.

The Judgrment of the Court was delivered by

Msra J. These appeals by certificate are directed
agai nst the conmmon judgnment = and order of the Hi gh Court of
Judi cature at Al lahabad dated My 14, 1963. As the appeal s
rai se conmon questions of fact and law they are being
di sposed of by a common judgnent.

The circunstances |eading up to these appeals are as
foll ows. ' One Lala @urdin acquired considerable |anded
property in villages Patara, Mibarakpur Lata, Madanpur
CGosra and Jeora Nawabganj in Kanpur. He had no mal e issue.
He died on Decenber 10, 1861 | eaving behind his w dow Snt
Anrit Kuer and three daughters: Snt. Hazaro Kuer fromhis
predeceased wife, /and Snt. Mewa Kuer and Snt. Prago Kuer
fromSnm. Amwit Kuer. After the death of Gurdin his entire
estate came into the hands of his widow, Snt. Anrit Kuer
Anrit Kuer also died on August 1, 1880. During her life tine
she made certain alienations but those alienations are not
relevant in the present appeals. After her death the three
daughters of Lala Qurdin succeeded to the estate |left by
Smt. Anrit Kuer, as l[imted owners. Soon after the
successi on the three daughters divided the property anongst
t hensel ves and they came in possession of
722
one-third share each. Wen Snt. Prago Kuer, one of them
died on July 8, 1907 the estate remained wth 'the two
surviving daughters. Wen Snt. Hazaro Kuer, the / other
daughter, died on January 24, 1914 the estate renained in
possession of Snt. Mewa Kuer, the last surviving daughter.
She al so died on June 14, 1923.

During their life tinme the three daughters had been
maki ng various alienations of the property that fell to
their exclusive share. Snt. Mewa Kuer al so made a nunber  of
alienations in favour of different persons at different
times. W are concerned in the present appeals wth sale
deeds dated July 27, 1901; July 17, 1914 and COctober 19,
1915. The sal e deed dated July 27, 1901 was executed by Snt
Mewa Kuer to one Ram Narain in respect of the entire Maha
Mewa Kuer and 2 anna 8 pie share in Mhal Katri, Ram
Narain's successors in their turn sold the suit property by
nmeans of two sal e deeds one dated July 14, 1919 in favour of
Rai Sahib Lala Gopi Nath who is dead and is represented by
defendants 19 to 23 in suit No. 25 of 1935 and the other
dat ed January 2, 1920 in favour of Brahmvart Sanat han Dharam
Mahamandal , Kanpur, hereinafter referred to as the trust,
and arrayed as defendant No. 8 in suit No. 25 of 1935.

Snt. Mewa Kuer further executed a sale deed on July 17,
1914 in favour of two brothers, Kundan Lal Tiwari and
Bal bhadar Tiwari, hereinafter referred to as the Tiwari
brothers, in respect of nine specific plots in Mahal Hazaro
Kuer. Ram Dayal son of Sm. Mewa Kuar al so joined Snt. Mwa
Kuer in the execution of this sale deed. Tiwari brothers in
their turn sold sone of the property to GCopi Nath on
February 21, 1920. Tiwari brothers also executed a gift deed
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dated Cctober 12,1919 in respect of 8 bighas and odd
pertaining to Mahal Prago Kuer and 5 bighas and 16 biswas in
Mahal Hazaro Kuer to the aforesaid trust. Sm. Mewa Kuer and
Ram Dayal again executed a sale deed dated Cctober 19, 1915
in respect of 8 anna share in Mahal Prago Kuer and one anna
4 pie share in Mahal Katri to defendants 4 and 5 in suit No.
25 of 1935.

After the death of Snt. Mewa Kuer, the last surviving
daughter, on July 14, 1923 the succession opened in favour
of daughters’ sons of Lala Gurdin, Mharaj Bahadur and Bijay
Bahadur, the sons of Smt. Hazaro Kuer, and Ram Dayal the son
of Snt. Mewa Kuer. RamDayal also died in 1931 |eaving
behi nd his son Madho Dayal. After
723
the death of Ram Dayal the reversioners sought to chall enge
the various alienations nmade by the limted owners, sone by
Smt. Amit Kuer and the others made by the daughters of Lala
Gurdin. Suit No: 25 of 1935 was filed by Kunwar Mahar aj
Bahadur and Kunwar Bijay Bahadur along with their financier
Sukhraj Bux~ Singh for possession in respect of their two
third share of the property, for denolition of the val uable
constructions raised on the -said property and for recovery
of mesne profits against the transferees or the subsequent
purchasers from those transferees. Suit No. 34 of 1935 was
filed by Mudho Dayal ~“son of Ram Dayal for the sane reliefs
in respect of the remaining one-third share. The alienations
were challenged by the plaintiffs on the allegations that
there was no legal 'or pressing necessity for the transfers
and that transfer by one of the daughters wthout the
consent of the remnmining daughters was void ab initio and no
title passed on to the transferees. It was further alleged
that the transferees fromthe limted owners thenselves had
no valid title and so they could not pass a better title to
others and thus those transfers were al so bad.

The suits were contested by the various defendants by
filing separate witten statements. It is, however, not
necessary to give details of the/various witten statenents
filed in the case, suffice it to say that the defence in the
main was that the transfers were for legal and pressing
necessity and that there has been a conplete partition
amongst the three daughters of Lala Gurdin and each one of
themwas in separate possession of one third share of the
estate and, therefore, each was conpetent to transfer the
property without the consent of the other linmted owners,
that some of the defendants viz. the trust, defendant No. 8
in suit No. 25 of 1935 had raised a doubl e storied building
of Sanatan Dharam Degree College, Principal’s quarter,
gquarters for the teachers, hostel for the students,
di spensary and library building at a heavy cost of rupees 4
to 5 lacs. Likewise defendants Nos. 19 to 23 in suit No.25
of 1935 had raised a costly residential building; sw nmng
pool etc. at a cost of nore than a lac of rupees. It was
further asserted that the transfer by one daughter wthout
any objection fromthe other daughters will be presuned to
have been nmde with the consent of the other daughters. The
def endants al so sought the protection of s. 43 of the
Transfer of Property Act inasnuch as after the death of the
two daughters Snt. Mewa Kuer becanme the sole heir and the

transfers nmade by her during the life tine of other
daughters will be protected on the equitable principle of
feedi ng the grant by estoppel. The
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Additional Cvil Judge who tried the suit found that sale
deed dated 27th July 1901 was for |egal necessity but as it
was executed w thout the consent of the other two daughters
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it was invalid and not binding on the plaintiffs. As regards
the sale deeds dated July 17, 1914 and October 19, 1915 the
| earned Judge found them to be for |legal necessity. These
sal e deeds had been executed by Sm. Mewa Kuer when her two
sisters had died. Consequently the trial court disn ssed
suit No. 25 of 1935 in respect of the sale deeds dated July
17, 1914 and Cctober 19, 1915. This suit was, however,
decreed agai nst defendants Nos. 19 and 20 to 23 for recovery
of Rs. 3200 in respect of the plaintiffs share on the
present market value of the |land of Khata Khewat No. 4 (area
8 bighas) Mahal Mewa Kuer, village Jeora Nawabganj and for
recovery of Rs. 10,200 as plaintiffs two third share on the
present market value of the 30 plots (total area 15 bighas
17 biswas) entered as Khata Khewat No. 7 of Mahal Mewa Kuer,
village Jeora Nawabganj as agai nst the trust, defendant No.
8. Those defendants were directed to pay the said anpbunts
within six nonths of the judgnent becoming final. In case of
default - the plaintiffs shall become entitled to recover the
sai d anount. ~The learned Judge did so in view of s. 51 of
the Transfer of Property Act on the ground that those
def endants had made val uabl e constructions as bona fide
pur chasers.

The | earned Judge has recorded findings with respect to
various other transfers against various defendants but they
are not relevant for ~the purposes of the present appeals.
Suit No. 34 of 1935 filed by Madho Dayal in respect of his
one third share was also partly -decreed and partly
di smissed. As against defendant No. 8, the trust, it was
decreed for recovery of Rs. 5100 as plaintiffs one third
share on the present market value of 30 plots (total area 15
bi ghas 17 biswas) entered as Khata Khewat No. 7 of Miha
Mewa Kuer village Jeora Nawabganj. [t was  also  decreed
agai nst defendants Nos. 21 and 22 to 25 for recovery of Rs.
1600 on account of one third share of  plaintiffs on the
present market value of the land of Mahal Mewa Kuer, vill age
Jeora Nawabganj. But it was dismssed in respect of Mha
Hazaro Kuer and Mahal Prago Kuer (of village Jeora Nawabganj
as the plaintiffs' father was also an executant of the sale
deeds along with Mewa Kuer.

The judgrment of the | earned Judge gave rise to appeal s
by the plaintiffs and cross objections by the present
def endant s- appel | ant s
725
against that part of the judgnment and decree which went
against them The High Court reversed the finding of the
trial court with regard to the sale deeds dated July 17,
1914 and Cctober 19, 1915 and held that they were not for
| egal and pressing need. It, however, confirmed the finding
of the trial court wth regard to sale deed dated July 27,
1901 but held that the plaintiffs should be given an
opportunity to nmake an election under s. 51 of the Transfer
of Property Act, as to whether they would like to pay the
conpensation for the super-structures standing on the |and
in question or to sell their share in the | and.
Consequently, the Hi gh Court allowed the appeals of the
plaintiffs in part and renanded the case to the trial court
to afford an opportunity to the plaintiffs to nake el ection
under s. 51 of the Transfer of Property Act. As the sale
deeds dated July 17, 1914 and October 19, 1915 were not for
| egal necessity the subsequent transfers nmade by the
transferees of Mewa Kuer were al so bad.

Shri V.K'S. Choudhury assisted by Shri S.S. Khanduja
contended that:

1 The High Court erred in holding that the

al i enati ons nade by one daughter to the exclusion
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of the other daughters was a bad transfer inasnmuch

as:

(a) the property having been divided by the three
daughters the alienation made by one of them
for legal necessity was valid and bindi ng on
the ot her, and

(b) the property having been divided there was
i mplied consent of the other daughters for
al i enations.

2 The sale by one daughter without the consent of
the other in any case is not void but voidable.

3 The appellants in any case were entitled to the
protection of 's. 43 of the Transfer of Property
Act .

4 The High Court erred in interfering with the
exerci se of discretion of the trial court under s.
51 of the Transfer of- Property Act.

726

5 In any case the Hi gh Court erred in directing the
determ-nation of nmarket value of the property on
the date of choice and not on the date of the
transfer.

In support of his first contention that the transfer by
one daughter without the consent of the other daughters was
valid the |earned Counsel sought to rely upon the origina
texts. Shri J.P. Coel, counsel for t he plaintiff-
respondents, however, supported the judgnment of the High
Court by referring to the Privy Council decisions of this
Court. As the point ‘involved in this case is no nmore res
integra but has been well settled by the decisions of the
Privy Council and of the Indian Hi gh Courts we did not
permt the counsel to enter into archaeol ogical survey of
the original text books. The |earned —counsel ‘for the
appel l ants, however, tried to distinguish those cases on the
ground that those cases mpstly were the cases of co-w dows
but in the instant case we are concerned with the transfers
made by the daughters. In our opinion what is applicable to
co-wi dows is equally applicable to the case of daughters. No
di stinction can be nade on that account.

The Hi ndu Law by M R Raghavachariar, 5th Edn. 1965, p
585 summari sed the legal position in the follow ng terns:

"Where two wi dows succeed as co-heiresses to their
husband’s estate, one of them cannot alienate the
property without the consent of the other even though
the alienation is for the necessity of the estate. They
are entitled to obtain a partition of separate portions
of the property and deal as each pleases with own life
interest, but she cannot alienate any part of the
corpus of the estate by gift or will so as to prejudice
the rights of the survivor or a future reversioner. |f
they act together, they can burden the reversion wth
any debts contracted owing to | egal necessity, but one
of themacting without the authority express or inplied
of the other cannot prejudice the right of survivorship
by burdening or alienating any part of the estate. The
nere fact of partition between the two, while it gives
each a right to the fruits of separate estate assigned
to her, does not inply aright to prejudice the claim
of the survivor to enjoy the full fruits of the
property during her lifetime and a nortgage by a Hi ndu
wi dow even for necessary purposes, when she has not
even asked

727

her co-widow to consent to the granting of the

nortgage, is not binding upon the joint estate so as to
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affect the interest of the surviving w dow, and the
nere fact that there has been ennity between the co-
widows is no justification for the failure to ask the
consent of the co-widow. But in cases where the
concurrence of a co-widow has been asked for to a
borrowing by the other for necessary purposes and
unreasonably refused, a nortgage for such debt granted
only by one w dow m ght be held binding on what may be
terned the corpus of the estate.”
The question of alienation and co-w dows has been
exhaustively considered with reference to the whol e case-I| aw
thereon in a decision of the Madras Hi gh Court in Appal asuri
v. Kannamma referred to wth approval by the Privy Counci
in Gauri Nath Kakaji v. M. Gaya Kuer in which follow ng
propositions of |aw were |aid down:
(1) The estate of co-widows or other co-heiresses in
H ndu Law is a joint estate, but it is unlike
other joint ~estates. It is indivisible. Strictly
it can never be divided, so as to create separate
estates such that each sharer is the owner of her
share and at her death, the reversioner’s estate
falls in. Such a division is inpossible in |aw
(2) Such partition as'is permissible is nerely for the
conveni ence of their enjoyment by the sharers;
(i) so as to last during the lifetinme of both the

wi dows;

(ii) so as to bind themuntil the death of all of
t hem

In the latter case, if one of the wdows dies

before the other, without ~alienating the property, it

passes to the heirs of her private property and not to

the other co-wi dow, or their reversioners.
728

(3) By the very nature of the arrangerment, there can
be no survivorship, if the partition is of the
second kind. But if it is of the first kind, it
cannot affect the right ‘of survivorship of other

(4) One of the co-widows can alienate her share, which
may be defined or undefined, according as there is
a partition or not. If the alienor dies before the
co widow, the alienation ceases to be operative,
if there is no partition, or if the partition is
of the first kind, the property goes to the co-
wi dow by survivorship. But if the partition is of
the second kind, the property continues to be
enjoyed by the alienee wuntil the —other co-w dow
di es.

(5) Except for the limted purposes nentioned above,
i.e., during the lifetime of the alienor in a
partition of the first kind, or during the
lifetime of all the co-widows in a partition of
the second kind, there can be no alienation by a
wi dow of her interest, and whether there is
necessity or not, an alienation by one co-w dow
cannot bind the reversioner

(6) If an alienation for necessity is to bind the
reversioners, all the co-w dows nust joininit."

In this viewof the legal position it is not open to

the counsel for the appellant to take up the matter afresh
by referring to the original texts. The general law is now
so well-settled that it scarcely requires restatenent. If a
Hi ndu dies |eaving behind two w dows they succeed as joint
tenants with a right of survivorship. They are entitled to
obtain partition of the separate portions of property so
that each may enjoy her equal share of the income accruing
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therefrom Each can deal as she pleases with her own life
interest but she cannot alienate any part of the corpus of
the estate by gift or will so as to prejudice the right of
survivorship or a future reversioner. |If they act together
they can burden the reversion with any debts owing to | ega
necessity but one of themacting wthout the authority of
the other cannot prejudice the right of survivorship by
al i enating any

729

part of the estate. The nere fact of partition between the
two while it gives each a right to fruits of separate estate
assigned to her, it does not inply a right to prejudice the
claimof the survivor to enjoy full fruits of the property
during her lifetine.

It was, however, contended for the appellants that in
the circunmstances of the -present case consent of the other
daughters will be presumed. The alienations made by the
daughters  separately to different persons was never
chal | enged by the other daughters. Even the reversioners did
not chal l'enge those alienations during the lifetine of their
not hers and they sought to challenge the alienations |ong
after the death of the last limted owner Snt. Mewa Kuer in
1923 and even if the partition between the daughters had no
effect on the reversion it can safely be presuned that the
transfer made by one of the daughters of the property
exclusively in her possession had the consent of the other
We find considerable force in this contention. This aspect
of the case has been conpletely 1ost sight of by the High
Court. The transfer nade by one daughter w thout the consent
of the other is only voidable at the instance of the other
co-limted owners or at the instance of the reversioners. In
any case Sm. Mewa Kuer after the death of her two sisters
cane into exclusive possession of the entire estate |left by
Smt. Amit Kuer, wdow of Lala Grdin. Therefore, the
transferees would be entitled to the protection of s. 43 of
the Transfer of Property Act which- substantially amunts to
satisfying the equitable principle of ‘feeding the grant by
estoppel’. This question however loses its inportance if
once we presunme the consent of the other sisters in the
ci rcunst ances of the present case.

It was contended for the appellants that the plaintiffs
had accepted the anpbunt evaluated by the trial court for the
| and before the filing of the appeal in the H gh Court and,
therefore, it was not open to the plaintiffs to challenge
the ambunt of conpensation fixed by the trial court, and in
any case the anobunt of conpensation could not be fixed at
the market value prevailing at the tine of makingthe choice
because the prices of constructions and the llands had gone

exorbitantly high and it will not be possible either for the
plaintiffs or for the defendants to pay the price according
to the present nmarket val ue. No wonder i-n t hese

circunstances the plaintiffs accepted the anount of the
conpensation fixed by the trial court.
730

The counsel for the respondents, however, contends that
the acceptance of the amount fixed by trial court was
without prejudice to their rights and, therefore, they
cannot be estopped from chall enging the same. In view of the
fact that the trust has nade valuable constructions
involving a cost of 5 to 6 lakh rupees of the college
buil ding, the principal’s quarters, teachers quarters,
hostel, library, dispensary etc., in our opinion it wll be
inequitable in the circunmstances of the case to ask the
appel lants to pay the present market value of the land. The
acceptance of the amount by the plaintiffs determ ned by the
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trial court will itself anmount to nmaking a choice within the
neaning of s. 51 of the Transfer of Property Act. Fromthe
materials on record and the attending circunmstances it is
obvious that a the reversioners were neither in a position
to pay for the inprovenents nor inclined to do so and this
is why they accepted the anpbunt determined by the tria
court. In the circunstances of the case we are satisfied
that the Hi gh Court was not justified in remandi ng the case
tothe trial court to afford another opportunity to the
plaintiffs to make a fresh choi ce.

The | earned counsel half-heartedly sought to chall enge
the finding of the H gh Court in respect of the sale deeds
dated July 17, 1914 and Cctober 19, 1915 on the ground that
it had lost sight of the reasons given by the trial court

for holding that those transfers will be presuned to have
been executed for |egal necessity in view of t he
circunst ances enunerated by the trial court. Wat quantum of
evidence will satisfy a particular court to cone to a

conclusion is-entirely in the discretion of the court. It is
not possible to interfere with the finding of the H gh Court
with regard to the two sale deeds dated July 17, 1914 and
Oct ober 19, 1915.

For the foregoing discussion the appeals nust succeed.
They are accordingly allowed in part and the judgment of the
Hi gh Court remanding the case to the ‘trial court for
af fordi ng another  opportunity to the plaintiff-respondents
to nake election is set aside and the judgnment of the tria
court with regardto sale deed dated July 27, 1901 is
restored. There is, however, no order as to costs.
S R Appeal partly all owed.
731




