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ACT:

Suit for redenption of nortgage-order XXXIV Rule
Cvil Procedure Code-Right of a co-nortgagor to redeemhis
own share, section 60 of the Transfer of Property Act scope
of - Abatenent by death of parties-order XXI'II Rule 2 G vi
Procedure Code.

Est oppel by canduct-Section 115 of the Evidence Act-
Di fference between adni ssion and estoppel explained.

HEADNOTE

Moti bhai created two nortgages inrespect of the same
property in the years 1871 and 1893 in favour of one Nanaji
who di ed somewhere between 1 890 and 1912 | eaving behind his
two sons Hari and Purushottam (as his heirs and |ega
representatives. They both sold the entire nortgagee rights
and interest to one Ganpatramon 4th July, 1912, who 'in his
turn sold the nortgagee rights in a part of the nortgaged
property, namely, common latrine to one Vamanrao. Ganpatram
died and his son Chhotalal sold away his rights as a
nortgagee in possession in respect of the rest of the
properties which still renained with him to Chhaganla
Keshavl al Mehta, the appell ant-defendant No. 1.

Mort gagor Motibhai also died |eaving behind his son
Chimanrai. Chimanrai died | eaving behind his w dow Chhoti ba
and a daught er Taral axm bai . On  Sept enmber 12, 1950
Taral axm bai sold her right, title and interest . in the suit
property to one Shantilal who |later on conveyed his right,
title and interest in the property to the respondent-
plaintiff Narandas Haribhai Patel. During the [ife tinme of
Chi manrai, Ganpatram the nortgagee had sent a notice,
Exhibit 77 dated 15th April, 1913 informng him that the
nortgaged property was in a dilapidated condition -and
required repairs. He further «called upon Chinanrai to pay
the amount already spent by himtowards the repairs to get
further repairs done or in the alternative pay up the
nort gage anount and redeem the property. Chimanrai, denied
his responsibility. After the death of Chinmanrai Chhotal a
gave a simlar notices, Exhibits 68 and 78, dated 21st of
Sept enber, 1933 and 6th October 1933 to Taral axniba
daughter of Chinanrai and to Chhotiba, the widowto the sane
effect. Both Chhoti ba and Tar al axmi bai  deni ed their
l[iabilities. Narandas after the purchase of the nortgagor’s
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rights fromShantilal filed a suit for redenption inpleading
both the assignees of the nortgagee’'s rights, nanely,
Chhaganl al Keshavl al Mehta, the appellant as defendant No. |
and Vamanrao as defendant No. 2. The suit was dism ssed by
the trial court on the ground that the plaintiff had no
right to redeemlIn this view of the matter it was not
necessary to decide other issues but the trial court
recorded findings on other issues also including the issue
of estoppel. The appeal and the cross-objection filed by the
parties were

167

allowed by the Assistant Judge holding that plaintiff had
purchased the equity of redenption and so he was entitled to
redeemand that the suit was not barred by estoppel. He
however renmanded the case for deciding the renaining issues.
On remand the Joint ~CGvil Judge held that Chinmanrai, his
wi dow Chhoti ba and his ~daughter Taral axm bai relinquished
their right, title and interest in the suit property and,
therefore, Taral axmibai had no subsisting interest or title
to transfer-to the plaintiff or his predecessor in-interest.
He further held that the suit” was barred by tinme and
estoppel, and that defendant - No. 1 had spent a substantia

amount on repairs. On these findings the suit was disnissed
once again. During  the  pendency of the appeal by the
respondent, Vamanrao died in August, 1958. H's heirs were,
however, not brought on the record. The appeal was all owed
as agai nst defendant No. | but disnissed as abated agai nst
defendant No. 2 and it was held that the respondent was
entitled to redeemthe nortgaged property on paynent of the
nortgaged noney as well as the expenditure incurred on
repairs, and that the suit was neither barred by tinme nor by
estoppel. On further appeal to the High Court a |earned
singl e Judge reversed the Judgment and decree of the | ower
appel l ate Court and dismissed the suit. The respondent-
plaintiff took up the matter in the letters patent appea

and the appellant-defendant No. 1 also filed a cross-
objection. A Division Bench of the H gh Court allowed the
appeal and decreed the suit reversing the finding of the
| earned Single Judge that the respondent-plaintiff ~had no
right to sue. The Division Bench, however, granted a
certificate of fitness of appeal to the Supreme Court.

Di sm ssing the appeal, the Court
N

HELD: 1. Under section 60 of the Transfer of Property
Act, a co-nortgagor cannot be permtted to redeem his own
share of the nortgaged property only on paynent of
proportionate part of the amount remmining due: In other
words, the integrity of the nortgage cannot be broken. [173
g

2. It is, however, a well recognised principle that
even if all the nortgagees are not before the court in a
suit filed by the nortgagor for redenption of the property,
but the nortgagor is prepared to pay the entire amunt due
at the foot of the nortgage to such nortgagees as are before
the court and gives wup his right under the nortgage as
agai nst those nortgagees who are not before the court, The
court can pass a decree for redenption directing that the
entire nortgage anmount should be paid to the nortgagees who
are actually before the court. [174 D F]

Motilal Yadav v. Samal Bechar (1930) 54 Bom 625,
approved.

3:1. If one of the defendants in a suit dies and his
heirs are not brought on record, the suit certainly would
abate as against that party. The suit, however, G could not
abate as against the other surviving defendants. A question
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may arise whether the suit 1is maintainable against the
surviving defendants. |In the instant case, the Suit abated
as agai nst defendant No. 2 in respect of the common latrine.
But the suit may proceed against the surviving appellant-
defendant No. 1 if the respondent-plaintiff is prepared to
pay the entire nortgage consideration. [174 F-G

3:2. A person may be a necessary party in a suit but he
may not be a necessary party in the appeal. [175 A
168

4:1. To bring the case within the scope of estoppel as
defined in section 115 of the Evidence Act: (i) there nust
be a representation by a person or his authorised agent to
another in any forma declaration, act or omission; (ii) the
representati on nust have been of the existence of a fact and
not of promi ses de futuro or intention which mght or night
not be enforceable in contract: (iii) the representation
must have been neant to be relied upon; (iv) there must have
been belief on the part of the other party inits truth; (v)
there ' nust have been action on the faith of that
decl aration, act or om ssion, that is lo say, the
declaration, act or omssion must - have actually caused
another to act on the faithof it, and to alter his former
position to his prejudice or detriment; (vi) the ms-
representation or conduct or om ssion nmust have been the
proxi mate cause of leading the other party to act to his
prejudice; (vii) the person clainng the benefit of an
est oppel nust show that he was not aware of the true state
of things. |If he was aware of the real state of affair or
had means of know edge, there can be no estoppel; (viii)
only the person to whomrepresentation was made or for whom
it was designed can avail hinself of it. A person is
entitled to plead estoppel in his ownindividual character
and not as a representative of his assignee. [176 C F]

4:2. The difference between -an adm ssion and estoppe
is a marked one. Adm ssions being declarations against an
i nterest are good evidence but they are not conclusive and a
party is always at liberty to withdraw adm ssions by proving
that they are either nistaken or untrue. But  estoppe
creates an absolute bar. Estoppel deals wth questions of
facts and not of rights. A man is._not —estopped from
asserting a right which he had said he would not assert It
is also a well-known principle that there can be no estoppe
against a statute. [175G H 176 B]

4:3. In the instant case (i) the ingredients of section
115 of the Evidence Act have not been fulfilled. No
representation was made to defendant No. 1, therefore,
est oppel cannot be pleaded; (ii) the representation was not
regarding a fact but regarding a right of which defendant
No. | or his predecessor in interest had full know edge or
could have known if he had cared to know It is difficult to
say that defendant No. ] has noved his position on account
of the representation nade by The nortgagor or his heirs or
assignees, [176 G H|

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1867 of
1970.

Fromthe judgment and order dated the 18th February,
197() of the Gujarat High Court in Letters Patent Appeal No.
6/ 60.

S. S. Sheth, Ravinder Narain, J. B. Dadachanji, OC
Mat hur and Ms. Anjali K Verma for the Appellant.

Gaut ham Philip, P. H Parekh and Ms. Vineeta Sen CGupta
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for the Respondent.

The Judgrment of the Court was delivered by

M SRA, J. The present appeal by certificate is directed
against the judgnent of the H gh Court of Gujarat at
Ahmedabad in
169
Letters Patent Appeal No. 6 of 1966 dated the 18th of
February, 1970 decreeing the suit for redenption.

The property in dispute, situated in Baroda City,
originally belonged to Mdtibhai Bapubhai Shibandi Baxi (for
short Mdtibhai). He created a nortgage wth possession of
the disputed property in favour of one Nanaji Bal want
Pi | khanewal a (for short Nanaji) in 1871 for a sumof Rs.
800. In 1890 a second nortgage was created in favour of the
same nortgage and the ampunt secured by this second nortgage
was Rs. 375. Sonewhere between 1890 and 1912 the origina
nort gagee Nanaji died |leaving ~behind his two sons Hari and
Purshottam as hi's heirs and |egal representatives. The two
sons of Nanaj i~ soldthe entire nortgagee rights and interest
to one " Ganpatram Mugutram Vyas (for short Ganpatram) on 4th
of July, 1912 Ganpatram in his turn sold the nortgagee
rights in a part of the nortgaged property, viz., comon
latrine, to one Vamanrao Laxmanrao N rkhe (for short
Vamanr ao) .

Ganpatramdied and his son Chhotelal Ganpatram (for
short Chhotelal) sold away his rights  as a nortgagee in
possession in respect of the rest of the properties which
still remained with him to Chhaganlal Keshavlal Mehta (for
short Chhaganl al Mehta.)

Mort gagor Motibhai. also died |I|eaving behind his son
Chi manrai Motibhai Baxi- (for - short Chipanrai).  Chinanra
died |l eaving behind his w dow Chhotiba and a daughter
Taral axmi bai. On Septenber 12, 1950 Taralaxm sold her
right, title and interest in the suit property to one
Shantilal Purshottandas Dalia (for short Shantilal). Later
on Shantilal conveyed his right, title and interest in the
property to the plaintiff, Narandas Haribhai Patel (for
short Narandas).

It appears that during the life tinme of Chimanra
Ganpatramthe nortgagee had sent a notice, Ext. 77, dated
15th of April, 1913 to Chimanrai informng him that the
nortgaged property was in a dilapidated —condition  and
required repairs. He had already spent sone anbunt towards
repairs but still substantial repairs were needed and the
same shoul d be got done by himor he shoul d pay the nortgage
amount and redeemthe property. On receipt of this letter
Chi manrai made the foll owi ng endorsenent:

"During the lifetime of my father, | had becone
separated from himw thout taking any kind of the
noveabl e or i movable property belonging to him and

even
170
after his death, I have not taken any kind of his
properties nor have I kept ny right over the said
properties and so | amnot in any way responsible for

your any transaction whatsoever in connection with his

properties. Be it known to you. And while giving you a

definite assurance to that effect | have nmade

attestation on the aforesaid docunent in respect of
purchase of the nortgagee’s rights, which may al so be
known to you."

Long after the death of Chinmanrai, Chhotelal, son of
Ganpatram gave a simlar notice, Ext. 28, dated 6th of
Oct ober, 1933 to Chhotiba, the widow of Chinmanrai calling
upon her to Redeemthe nmortgage in question. On this notice
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simlar endorsement on behalf of Chhotiba was made on 10th
of October, 1933 by Loneshprasad Hari prasad Desai (for short
Loneshprasad). her daughter’s son, as had been nade by
Chimanrai earlier on the notice given by Ganpatram Yet
another notice, Ext. 78 dated 21st of Septenber, 1933 was
sent by Chhotalal to Taral axm bai, daughter of Chinmanrai to
the sanme effect. In her reply, Ext. 73, dated 3rd of
October, 1933 to the notice, Taral axmi bai stated inter alia
that her father Chinmanrai had foregone all rights whatsoever
in the property of his father, Mtibhai, during his lifetine
and hence she had no concern with the property of Mti bhai
It was further stated that her own not her Chhotiba was alive
(in October 1933) and,  Therefore, she had no concern
what scever with the property of Mitibhai or the liabilities
arising out of the dealings of Mdtibhai

Nar andas after the purchase of the nortgagor’s rights
fromShantilal filed a suit for redenption inpleading both
the assignees For the nortgagee’s rights, Chhaganla
Keshavl al ~ Meht a, as the 1st  defendant, and Vananrao
Laxmanrao Nirkhe, as the 2nd def endant.

The claimwas resisted by. the 1st defendant on grounds
that the plaintiff had no right to redeeminasnmuch as his
predecessor in interest, Chimanrai, his w dow Chhotiba and
hi s daughter Taralaxm bai on their own  adm ssion had no
subsisting right, title and interest 1in the nortgaged
property. The plaintiff who is only a ‘transferee from
Tar al axm bai could not rank higher,  that -Ganpatram the
predecessor in interest of defendant No. 1 was not in
possessi on of the property as a nortgagee but as an absol ute
owner thereof. The defendant ~No. 1, who clainms through
Ganpatramis son Chhotalal, was also an -absol ute owner and
continued to renmain in possession from 1933-34 as such. As
an abso-

171

lute owner he carried out repairs to the nortgaged property.
He al so obtained pernmission fromthe rmunicipality and built
the house afresh after incurring heavy expenditure and in
doing so he had spent about Rs. 3374-2-0. He al'so denied
that Shantilal, purchaser of the equity of redenption was
the plaintiff’s benamidar. |ndeed, the plaintiff had fal sely
created the evidence of benanmidar to bring the present suit,
and the suit was barred by limtation and estoppel. In the
alternative he pleaded that he should be paid the sumof Rs.
5099-2-0 if the plaintiff's suit for redenption was to be
decr eed.

The trial <court cane to the conclusion that the
plaintiff had no right to redeemthe nortgaged property as
he had failed to prove that he had purchased the property
benam in the name of Shantilal and that  afterwards
Shantilal had passed deed of conveyance or mutation in his
favour. In view of this finding it was not necessary for the
trial court to decide other issues but all the sane the
trial court recorded findings on the remaining issues also
in order to conplete the judgnment. It found that Chimanrai,
Chhoti ba or Taral axnmi bai never relinquished their right,
title and interest in the suit property, that the suit was
within limtation, and that the suit was not barred by
estoppel. As regards the anount spent on repairs the court
cane to the conclusion that the defendant No. | had spent
Rs. 3374-2-0O and, therefore, if the plaintiff was to be
allowed to redeemthe property he would have to pay that
amount in addition to the nortgage consideration. The suit
was di smissed by the trial court on the ground that the
plaintiff had no right to redeem

Feeling aggrieved the plaintiff went up in appeal, and
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the defendant No. 1 filed a cross-objection against the
finding that went against him The appeal and the cross-
objection were allowed by the Assistant Judge by his
judgrment dated 31st of March, 1956 on the finding that the
plaintiff had purchased the equity of redenption benam in
the nanme of Shantilal and that Shantilal had executed a deed
of conveyance, Ext. 66, in favour of the plaintiff and,
therefore, he was entitled to redeem the property. He
further found that the endorsenents made by Chimanrai, his
wi dow Chhoti ba and his daughter Taral axni bai did not anopunt
to relinquishnent of their right, title and interest in the
property. He set aside the decree of the trial court and
remanded the case for deciding the renmining points after
allowing the parties to | ead fresh evidence on those issues.
The defendant No. | chall enged the remand order by

172

filing an appeal in the H gh Court. Hs conplaint was
against-the direction given by the appellate court while
remandi ng 'the case. The Hi gh Court allowed the appeal in
part and ‘nodi fied the direction of the | ower appellate court
asking the trial court to decide other issues afresh after
al l owi ng further evidence, except issues Nos. 1 and 4.

Consequent upon ~the order of remand the Joint Civi
Judge, Jr. Division, decided other issues against the
plaintiff. He held that Chimanrai, his w dow Chhotiba and
his daughter Taralaxm bai had relinquished their right,
title and interest in the suit property and, therefore.
Tar al axm bai had no subsisting interest or title to transfer
to the plaintiff or his predecessor in interest. He further
held that the suit was barred by tinme and estoppel, and that
defendant No. | had spent a substantial anpbunt on repairs.
On these findings he again dismssed the suit by his
j udgrment dated 21st of August, 1958.

The plaintiff again took up the matter in appeal

It appears that during the pendency of the appea
Vamanrao, defendant No. 2 died in~ August, 1958. His heirs
were, however, not brought on the record. A question arose
whet her the appeal abated as a whole or only as against
defendant No. 2. The District Judge by his separate order
dated 25th of Septenber, 1959 held that the appeal abated
only so far as defendant No. 2 was concerned but it could
proceed as agai nst the surviving defendant No. 1.

The appeal was eventually allowed by the Assistant
Judge, Baroda agai nst defendant No. 2 by his judgment dated
12th of Novenber, 1959 holding that the appellant was
entitled to redeemthe nortgaged property on paynment of Rs.
4724-2.0 on account of the nortgage noney as well as the
expenditure incurred by defendant No. 1 on repairs and that
the suit was neither barred by time nor by estoppel. The
appeal was, however, dismi ssed as agai nst defendant No. 2.

The defendant No. 1 challenged the judgnent and decree
of the Assistant Judge before the H gh Court and only two
contentions were raised before it: (1) that the nprtgage
cannot be split up and nust be treated as one and
i ndivisible security and since the right to redeem agai nst
one of the two co-nortgagees had becone extingui shed because
of abatenment of the suit against Vamanrao and his heirs, the
suit agai nst defendant No. 1, the other co-nort-

173

gagee, nust be dismissed; and (2) that the suit was barred
by estoppel inasmuch as Chimanrai, the heir of the origina
nortgagor and after him his widow Chhotiba and daughter
Tar al axm bai having relinquished their right in the disputed
property whi ch she could have conveyed to Shantilal by sale.
Consequently, Shantilal in his turn could not pass a better
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title to the plaintiff. In the result the plaintiff had no
right to file the suit for redenption. A learned Single
Judge who heard the appeal repelled the first contention but
accepted the second one. Accordingly, he allowed the appea
and disnmissed the plaintiff’s suit.

The plaintiff undaunted took up the matter in a Letters
Pat ent  Appeal and the defendant also filed a cross-
objection. A Division Bench of the H gh Court allowed the
appeal and decreed the suit reversing the finding of the
| earned Single Judge that the plaintiff had no right to sue.
The Division Bench, however, granted a certificate of
fitness for appeal to this Court. The |earned counsel for
the appell ant was rai sed the same two contentions before us.
We take up the first point first.

The first contention is based on the principle of
indivisibility of the nortgage. Section 60 of the Transfer
of Property Act deals wth the rights and liabilities of a
nortgagor. It confers a right of redenption. There s,
however, a rider to the right of redenption in the section
itself, which provides :

"Nothing in this section 'shall entitle a person
interested in a share only of the nortgaged property to
redeem his own share only, on paynent of a
proportionate part ~of the ampunt remaining due on the
nortgage, except ~only where a nortgagee or, if there
are nore nortgagees than one, all ‘such nortgagees, has
or have acquired, in whole or inpart, the share of a
nor t gagor . "

A perusal of this ‘provision indicates that a co-nortgagor
cannot be permitted to redeemhis own share of the nortgaged
property only on paynent of proportionate part of the anount
remai ning due. In other words the integrity of the nortgage
cannot be broken. Oder 34, rule | of the Code of Cvi
Procedure deals with the parties to suits for foreclosure,
sal e and redenption. It provides:

"Subject to the provisions of this Code, al
persons having an interest (either in the nortgage-
security or in the

174

right of redenption shall be joined as parties to any

suit relating to the nortgage."

It has already been pointed out that defendant No. 2
was the purchaser of nortgagee rights in respect of commn
latrine while defendant No. | is the purchaser of the
nortgagee rights in respect of the remaining nortgaged
property, viz., the houses. Wen the plaintiff filed the
suit he inpleaded both the nortgagees as defendants Nos. 1
and 2. Before the Assistant Judge a statement was made on
behal f of the original plaintiff that he was prepared to pay
the entire nortgage amount for redenption of the nortgaged
property to the 1st defendant. A simlar statenent was made
by M. (Oza, counsel for the plaintiff in the H gh Court who
further stated that in no event hereafter would the
plaintiff seek any relief against the property in possession
of defendant No. 2, viz., the right to the common latrine in
whi ch nortgagee rights had been transferred to defendant No.
2 by Ganpatram Besides, the severance of the two properties
by Ganpatram was recogni sed by the nortgagor and hence the
severance was wth the inplied consent of the nortgagor. It
is a well recognised principle that even if all the
nortgagees are not before the court in a suit filed by the
nortgagor for redenption of the property, but the nortgagor
is prepared to pay the entire anmount due at the foot of the
nortgage to such nortgagees as are before the court and
gives up his right wunder the nortgage as against those
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nort gagees who are not before the court, the court can pass
a decree for redenmption directing that the entire nortgage
amount should be paid to the nortgagees who are actually
before the court. This principle was recognised in a Ful
Bench decision in Mtilal Yadav v Samal Bechar. (1) If one of
the defendants in a suit dies and his heirs are not brought
on record the suit certainly would abate as against that
party. The suit, however, could not abate as against the
ot her surviving defendants. A question nmay arise whether the
suit is nmintainable against the surviving defendants. In
the instant case the suit abated as agai nst defendant No. 2
in respect of the common latrine. But there is no difficulty
in the suit proceedi ng agai nst the surviving defendant No. 1
if the plaintiff is prepared to pay the entire nortgage
consi derati on.

It may, however, be -pointed out that defendant No. 2
never contested the suit: He was inpleaded as a party it was
i ncumbent © on the plaintiff to have inpleaded all the
nortgagees as - a party. But if the defendant did not contest
the suit ‘atany stage,

175

will he be a necessary party in an appeal ? A person may be
A a necessary party in a suit but he "may not be a necessary
party in the appeal. The Division Bench of the H gh Court
was fully justified in holding that the suit against the
surviving defendant No. | was nmmintainable despite the
abatenment of the suit against the 2nd defendant. We fully
endorse the view taken by the Division Bench of the High
Court.

This takes wus to the second point. Thi's contention is
based on the aforesaid various endorsenents  made by
Chimanrai. his w dow Chhoti ba and his daughter Taral axmi ba
on the notices sent by the nortgagee. The question is
whet her these endorsenents anmpunt to relinquishment of their
rights and interest so as to estop themfromtransferring
the property in suit ? The notice by Ganpatram to Chi manra
and the notices by his son Chhotalal to Chhotiba and
Taral axm bai and their respective endorsenents thereon have
been referred to in the wearlier part of the judgnent.
Whet her these endorsenents anmpunt to relinquishment of their
rights and title and if so whether the same amunts to
estoppel within the meaning of section 115 of the Evidence
Act ? In our opinion the endorsenents have to be read not in
isolation but with reference to the notices sent. So read,
the endorsenent only indicate that the heirs of the
nortgagor were not prepared to bear the expenses on repairs
of the nortgaged property. The property cannot remain in
vacuum even for a single nmonent. It must vest in sonebody.
Accordingly, after the death of Mdtibhai his property vested
in his son who was the sole heir. The endorsenent of
Chimanrai, his w dow Chhotiba and daughter Taral axmi bai on
the notices at the nost would amount to an admissiion. The
contention raised on behalf of the defendant-appellant is
that he would not have purchased the nortgagee rights from
Ganpatram if such a statenent had not been nmde by
Chimanrai, his w dow Chhoti ba and his daughter Taral axni ba
and, therefore, they would be estopped fromtaking up a
different stand fromthe one taken by them earlier. In
substance, the question is whether the endorsenments would
amount to estoppel

The difference between adm ssion and estoppel is a
mar ked one. Admi ssi ons bei ng decl arati ons against an
i nterest are good evidence but they are not conclusive and a
party is always at liberty to withdraw adm ssi ons by proving
that they are either nistaken or untrue. But estoppe
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creates an absolute bar. In this state of

176

the legal position, if the endorsenent made by Chimanrai or
by his wi dow, Chhotiba or his daughter Taral axm bai anmpunts
to an estoppel they or their transferees would be prevented
fromclaimng the property.

It may be pointed out that estoppel deals wth
qguestions of facts and not of rights. A nman is not estopped
fromasserting a right which he had said that he will not
assert. It is also a well-known principle that there can be
no estoppel against a statute. After the death of Mdtibha
his son Chi manrai succeeded in | aw.

To bring the case wthin the scope of estoppel as
defined in section] | 5 of the Evidence Act: t | ) there
nmust be a representation by a person or his authorised agent
to another in any forma-declaration, act or om ssion; (2)
the representati on nust have been of the existence of a fact
and not- of promises -de futuro, or intention which mght or
m ght not 'be enforceable in contract; (3) the representation
nust have been nmeant to be relied upon; (4) there nust have
been belief onthe part of the other party inits truth; (5)
there nust have been action on the faith of that
decl aration, act or om-ssion, that is to say, the
decl aration, act or om'ssion nmust have actually caused
another to act on/ the faith of it, and to alter his former
position to hi s prej udi ce or detrinment; (6) t he
nm srepresentation or conduct or om ssion must have been the
proxi mate cause of leading the other party to act to his
prejudice; (7) the person clainmng the benefit of an
est oppel nmust show that he was not aware of the true state
of things. If he was aware of the real state of affairs or
had means of know edge, there can be no estoppel; (8) only
the person to whom representation was nmade or for whomit
was designed can avail hinself of it. A person is entitled
to plead estoppel in his own individual character and not as
a representative of his assignee.

None of these conditions have been satisfied in the
instant case, for exanple, no representation was nade to
defendant No. 1. Therefore, he cannot plead estoppel
Secondly, the representation was not regarding a fact but
regarding a ri ght of which defendant No. 1 or his
predecessor in interest had full know edge —or could -have
known if he had cared to know. It is difficult to say that
defendant No. | has noved his position on account of the
representation made by the nortgagor or his heirs or
assignees. On the facts and circunstances of this case it is
not possible to hold that
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i ngredients of section 115 of the Evidence Act. have been
fulfilled. The view taken by the Division Bench of the Hi gh
Court is fully warranted by | aw.

For the foregoing discussion we find no force'in this
appeal . It is accordingly dismssed with costs.

S R Appeal dism ssed.
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