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ACT:

I ndi an Penal Code, 1860 (Act 45 of 1860), ss. 436, 109, 115-
Acquittal of main offender under ~s.~ 436-Conviction of
abettor when and how justified.

HEADNOTE:

The appel | ant was convicted by the trial court, inter. alia,
of an offence under s. 436 read with S. 109 of the |Indian
Penal Code for having instigated one of his co-accused to
burn a hut. The High Court acquitted the said co-accused of
the offence under s. 436 but maintained the conViction of
the appellant for that offence read with s. 109. In appea
by special |eave before this Court it was urged that after
t he acquittal of the nmain offender t he appel l ant’ s
conviction for abetting the offence under s.. 436 was
illegal.

HELD: (i) It cannot be held in |aw that a person cannot be
convi cted of abetting a certain offence when the person
all eged to have conmmitted that of fence-in consequence of
t he abetnent has been acquitted.The question of t he
abettor’s guilt depends on the nature of the act abetted and
the manner in which the abetnment was made. Under s.. 107
|.P.C. a person abets the doing of an act in either of three
ways which can be instigating any person to do an ~act; or
engaging wth one or nore person in any conspiracy for the
doi ng of that act; or intentionally aiding the doing of that
act. |If a person instigates another or engages w th anot her
in a conspiracy for the doing of an act which is  an
of fence., he abets such an offence and would be guilty  of
abet ment under s. 115 or s. 116 |.P.C., even if the offence
abetted is not conmitted in consequence of the abetnent. It
is only in the case of a person abetting an offence by
intentionally aiding another to commit that offence that the
charge of abetnment against himwould be expected to fai
when the person alleged to have commtted the offence is
acquitted of that offence. [472 A-C, 473 A

Barendra Kumar Chosh v. The King Enperor L.R 52 |I.A 40 and
Faguna Kanta Nath v. The State of Assam [1959] Supp. 2
S CR 1, relied on.
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Gllu Sah v. The State of Bihar,. [1959] S.C.R 861, held
i nappl i cabl e.

(ii) In the present case the person charged with the nain
of fence under s. 436 had been acquitted and there was no
finding of the courts belowthat the fire was set by any
person who was participating in the incident along with the
appellant and at his instigation. The appellant could not
therefore be held guilty under s.436 read with s.109.[474 B]
It had been held by the H gh Court that the appellant had
instigated his co-accused to conmit the offence, under s.
436 |1.P.C. He nust therefore be held guilty under s. 436
read with s. 115 1.P.C [474 E

Convi ction and sentence altered accordingly.

JUDGVENT:
CRI M NAL  APPELLATE JURI SDI CTI ON'Cri m nal Appeal No. 238 of
1964.
470
Appeal by special |eave fromthe judgnment and order dated
July 27, 1964 of the Patna Hi gh Court in Crimnal Appeal No.
481, of 1963.
D. P. Singh, for the appellant.
The respondent di d not appear.
The Judgrment of the Court was delivered by
Raghubar Dayal, J. Jamuna Si ngh, appeals, by special |eave,
against the order of the Patna H-gh Court dismissing his
appeal and confirm ng his conviction and, sentence under ss.
323 and 436 read with .s. 109, 1. P. C
Along with the appellant, four other persons were prosecuted
for commtting riot and the offence under s. 323 1|.P.C
Jodha Si ngh, one of them was al so prosecuted for committing
the of fence under 436. 1.P.C. The Assistant Sessions ' Judge
acquitted one of the five persons and convicted the other
four of the offence under s. 323 I.P.C. He also convicted
Jodha Singh of the offence under s. 436 |.P.C.
These four convicted persons appealed to the H gh Court.
The High Court acquitted two of the appellants before it.
It acquitted Jodha Singh of the offence under s. 436 |.P.C
but maintained his conviction under s. 323 |.P.C. Januna
Singh’s appeal was dism ssed. He has cone up on appeal to
this court.
Learned counsel for the appellant did not question the
conviction of the appellant under s. 323 |.P.C. He has
contended that the «conviction of the appellant for the
of fence under s. 436 read with s. 109 I.P.C. is bad in |aw,
when Jodha Singh, who is said to have set fire to the hut of
Bai shaki at the instigation of the appellant, has been / held
to be not guilty of setting fire to the hut.
Before dealing wth the contention, we may refer- to the
rel evant provisions of the Indian Penal Code.
" 107. A person abets the doing of a ' thing,
who First-Instigates many person to do  that
thing; or, Secondly-Engages with one or nore
ot her person or persons in any conspiracy for
the doing of that thing, if an act or illega
om ssion takes place in pursuance .of that
conspiracy, and in order to the doing of that
thing; or
Thirdly-Intentionally aids, by an act or
illegal omssion, the doing of that thing.
Expl anati on I -A person who, by wi | ful
m srepresentation, or by wilful conceal nent of
a material fact which he is bound to disclose,
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vol untarily causes or procures,

471
or attenpts to cause or procure a thing to be
done, is said to instigate the doing of that
t hi ng.
Expl anati on 2-\Whoever, either prior to or at
the time of the comm ssion of an act, does
anything in order to facilitate the conmi ssion
of that act, and thereby facilitates the
comm ssion thereof, is said to aid the doing
of that act.
108. A person abets an offence, who abets
either the comm ssion of an offence, or the
comm ssion ~ of an act which would be an
of fence, “if conmitted by a person capable by
law of " committing an offence with the sane
i ntention or know edge as that of the abettor.
Expl anation 2-To constitute the offence of
abetnent it is not necessary that the act
abetted should be conmtted, or that the
effect requisite to constitute the offence
shoul d be caused.

[llustrations

(a) Ainstigates B to nurder C. B refuses to
do so. ‘Ais guilty of abetting B to commt
mur der .
109. Whioever abets any offence shall, if the
act abetted is commtted in consequence of the
abet nent, and no express provision is nade by
this Code for the punishnent of such abetnent,
be punished with the punishment provided for
t he of f ence.
Expl anation -an Act or offence is said to be
conmitted in consequence of abetment, when it
is conmitted i'n consequence of t he
instigation, or in pursuance of the conspiracy
or with the aid’ which constitutes t he
abet ment .
115. Whoever abets the commi ssion of an
of fence puni shable wi th death or inprisonnent
for life, shall if that offence be not
commtted in consequence of the abetnent, ~and
no express provision is made by this Code for
the punishnent of such abetnent, be  puni shed
with inprisonnent of either description for a
term which my extend to seven years, and
shall also be liable to fine
and if any act for which the abettor is liable
in consequence of the abetnent, = and  which
causes hurt to any person, is done, the
abettor shall be liable to inprisonment of
ei ther description for a termwhich may extend
to fourteen years, and shall also be liable to
fine.

(16 Sup.Cl/66-2

472

It cannot be held in lawthat a person cannot ever be

convicted of abetting a certain offence when the person

all eged to have committed that offence in consequence of the

abet nent has been acquitted. The question of the abettor’s

guilt depends on the nature of the act abetted and the

manner in which the abetnent was made. Under s. 107 |.P.C
a person abets the doing of an act in either of three ways
which can be-. instigating any person to do an act; or

engaging wth one or nore person in any conspiracy for the
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doi ng of that act; or intentionally aiding the doing of that
act. |If a person instigates another or engages with anot her
in a conspiracy for the doing of an act which is an offence,
he abets such an offence and would be guilty of abetnent
under s. 115 or s. 166 |I.P.C., even if the offence abetted
is not committed in consequence of the abetnent. The
of fence of abetnent is conplete when the all eged abettor has
i nstigated another or engaged with an other in a conspiracy

to conmit the offence. It is not necessary for the offence
of abetnent that the act abetted nmust be committed. This is
clear from Explanation 2 and illustration (a) thereto, to s.
108 |.P.C

In Barendra Kumar Ghosh v. The King Enperor(1l) it was said
"Abetment does not in itself involve the actual comm ssion
of the crine abetted. It is a crine apart.”
This Court reiterated it and said in Faguna Kanta Nath v.
The State of Assan(?2)
"Under the Indian law for an offence of
abetnent it is not necessary that the offence
should have been committed. A man nmay be
guilty as an abettor whether the offence is
comm tted or not."
In the present case, the appellant is said to have
instigated Jodha Singhto commit the offence of mschief
under s. 436. |.P./C. Jodha Singh has been acquitted of the
of fence under s. 436./ It can therefore be said that he did
not set fire to the hut of Baishaki-. The appellant’s
instigating Jodha to commt the offence under 's. 436 |.P.C.
did amount to his abetting the of fence under s. 436 and he
woul d therefore be guilty of the offence of ‘abetnment under
s. 115 |.P.C. since Jodha did not commt the offence. It
nmay be nentioned that Baishaki’'s hut was actually " set on
fire by sonmeone, but another’s setting fire not' on the
instigation of the appellant will not make the appell ant
guilty of abetnment under s. 109 |I.P.C. as the setting on
fire by another was not in consequence of the abetnent. The
appellant will therefore not be'guilty of the offence of
abetment under s. 436 |.P.C. read with s. 109, but will be
guilty of the offence of S. 436 read with s. 115 |.P/C. as
t he offence under s. 436 |.P.C. is punishable with
i mprisonnent for life.
(2) [1959] Supp. 2 SSCR 1, 5.
(1) L.R 52 1.A 40, 3.
473
It is only in the case of a person abetting an offence by
intentionally aiding another to commit that offence that the
charge of abetnment against himwould be expected to fai
when the person alleged to have commtted the ' offence is
acquitted of that offence. The case of Faguna Kanta Nat h(1)
lays this down. The observations of this Court . in/ that
case, at p. 7, bring out clearly the distinction in-the case
of persons instigating another or engaging in conspiracy
wi th another on the one hand and that of a person aiding the
person in conmitting a certain offence. The observations
are:
"I't is not the prosecution case that the
appel l ant abetted the offence by instigating
Khal i | ur Rahman to demand the illega
gratification; nor has the prosecution set up
or proved a case of conspiracy between the
appel | ant and Khal i | ur Rahnman for t he
comm ssion of an offence under s. 161. On the
findings of the Court the appellant received
the nmoney for and on behal f of Khalilur Rahman
and the evidence of the conplainant is that




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 5 of 6
Khal i  ur Rahman had asked himto hand over the
noney to the appellant. |[|f Khalilur Rahman is

acquitted and therefore the of fence under s.
161 is held not to have been conmitted, then
in this case no question of intentionally
aiding by an act or om ssion the comm ssion of
the of fence arises."
The case reported as Gallu Sah v. The State of Bihar(2)
"referred to by the Court below, is not applicable to the
facts of the present case. There, one Budi was said to have
set fire to a hut at the instigation of Gallu Sah. Budi had
been acquitted by the H gh Court. Gallu Sah’s conviction

for the offence under s. 436 read with s, 109 [|.P.C. was
affirmed by the H gh Court. This Court repelled the
contention that Gllu Sah’s conviction was bad in | aw It

held it to be correct as the hut had been set on fire by one
of the persons -of ‘the unlawful assenbly of which Gallu Sah
was a menber. The Court observed at p. 866
"It seens to us, on the findings given in the
case, that the person who set fire to the hut
of Mst. Rasmani rmust be one of the persons
who were nenbers of the unlawful assenbly and
he rmust" have done so in consequence of the
order ~ of the present appellant. It is, we
think, too unreal to hold that the person who
set fire to the hut of Mst. 'Rasmani did so
irrespective, or independently, of the order
given ‘by the present appellant. Such a
finding, in our opinion, wuld be unreal and
conpl etely divorced fromthe facts of the case
and it is necessary to add that  no such
finding was given either by the | ear ned
Assi st ant Sessions Judge who tried t he
appel I ant or the | earned
(1) [1959] Supp. 2 SSCR 1.
(2) [1959] sS.C.R 861
474
Judge of the H gh Court. As we ‘read the
findings of the | earned Judge, it seens  clear
to us that he found that the person who set
fire to the hut of Mst. Rasmani did so .in
consequence of the abetnment, nanely, the
instigation of the appellant."
In the present case, there is no finding of the Court bel ow
and it cannot be said that the fire was set by ~any _person
who was participating in the incident along wth Januna
Singh and at his instigation. Three alleged co-accused have
been acquitted and therefore cannot be said to | have taken
part in the incident. Jodha Singh and Jamuna " Singh /took
part in the incident according to the findings of the /Court
bel ow and Jodha Singh did not set fire to the “hut. It
follows that it cannot be held that Baishaki’s hut was set
fire to by any one at the instigation of Jamuna Si ngh.
The result is that Jamuna Singh’s conviction under S.436
read with s. 109 I.P.C. is not correct in |aw
Jamuna Singh’'s instigating Jodha Singh to set fire to
Bai shaki’'s hut is held established by the High. Court and
makes it an offence under s. 436 read with S. 115 |.P.C. The
conviction of Jamuna Singh under s. 436 read with s. 109
|.P.C. can be legally altered to one under s. 436 read wth

s. Il 51.P.C the latter being a mnor offence,

The appellant was sentenced to eight years’ ri gorous
i mprisonnent under s. 436 read with s. 109 I.P.C. and the
of fence under s. 436 read with s. Il 5 1. P.C. is punishable

with i mprisonnment up to seven years and wth fine.
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Reduction in sentence is necessary.

In the result, we dism ss the appeal against the appellant’s
conviction under s. 323 |.P.C. and allowit with respect to
his conviction under s. 436 read with s. 109 |.P.C. which we
nodify by altering it .to one under s. 436 read with s. 115
I.P.C. and reducing the sentence to four years’ rigorous
i mprisonment.

G C Appeal allowed in part.

475




