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ACT:

United Provinces ~Tenancy Act, 1939-S. 171 read with s.
40- The question of term nation of sub_tenancy should not be
m xed up with the question of recovery of possesion of |and.

HEADNOTE:

Under s. 171 read with s. 40 of ‘the United Provinces
Tenancy Act, 1939, if a tenant sub-lets the land to a ’'sub-
tenant’ and the sub-lease continues for nore than five
years, the ’land holder’ is entitled to eject both the
tenant and the sub-tanant fromthe 1|and held by them How
ever, tenants are entitled to retain possession of land for
certain periods in terns of provisions of s. 295-A of the
Act and certain notifications issued by the State Governnent
under s. 10 of the Uttar Pradesh Agricultural < Tenants
(Acquisition of Privileges) (Anendnent) and M scellaneous
Provisions Act, 1950, notw t hstandi ng anything contained in
any law for the time being in force.

The appel l ant, Hari Shanker, the 'land holder’ of the
land in question, filed a suit wunder s. 171 of the United
Provinces Tenants Act, 1939 against his “exproprietory
tanant’. Habib, on the ground that he had sub-let the I and
for nmore than five years to a ’'sub-tenant’, Ida, in
contravention of s. 40 of the said Act. The suit was decreed
in favour of Hari Shanker and Habi b was given the option to
apply for ejectnent of Ida and resune occupation of the | and
interms of the provisoto s. 171. on an appeal filed by
Ida, the Additional Comm ssioner set aside the decree and
di smssed the suit. Allow ng the second appeal filed by Hari
Shanker, the Board of Revenue restored the decree of the
Trial Court. Ilda's wit petition against that order was
di smissed by a Single Judge of the H gh Court. Meanwhil e,
Hari Shanker had applied for execution of the decree and the
objection filed thereto by Ilda was dism ssed, though the
application for execution itself was still pending. Habib
also filed an application against Ida as contenplated by the
proviso to s. 171 of the Act. lda’'s appeal against the order
aforesaid of the Single Judge and the wit petitions filed
by Habib and lda against orders passed in execution
proceedi ngs were heard together by the Division Bench of the
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H gh Court which all owed them and di sm ssed the suit of Har
Shanker .
329

Al owi ng the appeal s,
N

HELD: The Division Bench of the Hi gh Court mxed up the
guestion of term nation of the sub-tenancy with the question
of recovery of possession. It is comon ground that Habib
was a "sub-tenant" of Hari Shanker in respect of the suit
land. He granted a "sub-tenancy" to lIda which was from year
to year. The "sub-tenancy” was created in 1943 and it
admttedly continued for a period of nmore than 5 years. It
is not disputed that the said "sub-tenancy" was not
termnated by Habib in spite of the provisions of s. 40 of
the United Provinces Tenancy Act, 1939. It may be true that
even if the sub-tenancy had been term nated Habi b m ght not
have been able to recover possession of the suit land from
| da but that does not affect the question of the continuance
of the! "sub-tenancy". As the said "sub-tenancy" contravened
the provisions of s. 40, Hari Shanker was clearly entitled
to file a suit as contenplated by 's. 171 of the said act
against Habib as well ~as Ida on the ground that the tenant
Habi b has sub-let the suit land otherw se than in accordance
with the provisions of the said Act, namely, in excess of 5
years. There 1is, on the record, no defence to that suit
which was rightly decreed by the Board of Revenue. [333D-H I

The question  whether Habib is ina position to evict
Ida and obtain possession of the suit land is a question
which will have to  be decided in the application filed by
Habi b against lda for the eviction of Ida fromthe suit |and
and recovery of possession thereof. Simlarly, the question
as to whether the appellant, Hari Shanker, has becone
entitled to execute the decree in the suit to which he is
entitled will have to be disposed of in the application
filed by Hari Shanker against Habib as well as lda. Al
these applications, we understand, are pending before the
rel evant authorities and they wll have to be decided
according to | aw. However, in our opinion, there is no doubt
that in the circunmstances set out  above. Hari ~ Shanker is
entitled to the decree which the Board of Revenue passed in
hi s favour and whi ch was upheld by the | earned Single Judge.
[ 333H, 334A-C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. Z37 to
239 of 1974.

Fromthe Judgnent and order dated 13.3.1973 of the
Al | ahabad High Court in Special Appeal Nos. 394 and 418 of
1970 and Wit Petition Nos. 613 and 910 of 1971

R R Agarwal, Mnoj Saxena and R D. Upadhyaya for the
Petitioners.
330

A. K. Qupta for the Respondent.

The Judgrment of the Court was delivered by

KANIA, J. These appeals are directed against the
j udgrment of a Special Bench conprising two | earned Judges of
the H gh Court of Judicature at Allahabad in Special Appea
No. 394 of 1970 along with Special Appeal No. 418 of 1970,
Wit Petition No. 613 of 1971 and Wit Petition No. 9 |10 of
1971.

The facts giving rise to these appeals are as foll ows:

Hari Shanker, the appellant before us, is a "land
hol der” within the nmeaning of said expression in the United
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Provi nces Tenancy Act, 1939 (referred to hereinafter as "the
said Act"). On 1st February, 1961, Hari Shanker filed a suit
as contempl ated under Section 171 of the said Act agai nst
one Habib Ahmad, who was his tenant in respect of the |and
in suit on the ground that in 1943 Habib had sub-let the
suit land to his "sub-tenant", lda, and the said sub-I|ease
was for nore than five years and hence illegal and in
contravention of Section 40 of the said Act. The said suit
was contested by Habib but a decree was passed in favour of
Hari Shanker in that suit on 18th Novenber, 1961. Under the
decree Habib was given an option to apply for the ejectnent
of lda wthin one nonth and resune occupation of land in
dispute in ternms of the proviso to Section 171. On an appea
filed by Ida, the "subtenant", the aforesaid decree was set
asi de by the Additional Conmissioner on 18th April, 1962 and
the suit of Hari Shanker was disnissed. Hari Shanker filed a
second appeal which was~ allowed by the Board of Revenue by
its judgnment dated 13th March, 1963/ 17th April, 1964 and the
decree of 't he Addi tional Conm ssioner was set aside and that
of the Trial Court was restored. Ilda challenged the
af oresai d decision of the  Board of ‘Revenue by way of G vi
M scel | aneous Wit No. 2386 of 1964. That wit petition was
di smssed on 26th March, 1970 by a |earned Single Judge of
the All ahabad Hi gh Court” and Special ‘Appeals Nos. 394 and
418 of 1970 were /filed in the said Hi gh Court against the
sai d judgnent of the learned Single Judge. After his suit
was decreed by the Board of Revenue, Hari Shanker filed an
application for execution of the decree in which an
objection was filed by the "sub-tenant", Ilda, which was
di sm ssed by the Revenue authorities but, we are inforned,
the said application itself ~has not been finally disposed
of . Habib also filed an application dated 16th August, 1964
agai nst |l da as contenpl ated under Section 171 to the proviso
of the said Act. According to Habib, the said application
has not so far been

331

decided on nmerits. Wit Petitions Nos. 613 of 1970 and 910
of 1971 A were filed by Habib and Ida respectively agai nst
the orders passed by the Revenue authorities in execution
The said Special Appeals and Wit Petitions were heard
toget her and decided by a Division Bench of the Al ahabad
H gh Court in the inmpugned judgnent.

It may be nentioned here that it is comon ground that
Habib is an "ex-proprietary tenant" for the purposes of Sec.
40 of the said Act and lda is his "sub-tenant" in respect of
the said land within the nmeaning of the 'said termin the
said Act. The Division Bench of the Allahabad H gh Court set
aside the judgnent of the |earned Single Judge and all owed
the Special Appeals as well as the Wit Petitions. They set
aside the order of the Board of Revenue decreeing the suit
of Hari Shanker for ejectnent of Habib & Ida under Section
171 of the said Act and disnissed the said suit. It is
agai nst this judgnent that the present appeals are directed.
As the facts are conmmon and the appeal s are agai nst a conmon
judgrment, we propose to dispose them of by a comon
j udgrent .

W nmay, at this stage, take note of the relevant
provisions of the said Act and certain notifications issued
by the Governnment of Uttar Pradesh which are material for
our purposes. The relevant portions of the said Act run as
fol | ows:

"Section 40: ( 1) No occupancy tenant in Agra, or
exproprietary tenant or hereditary tenant shal

sub-let the whole or any portion of his holding
for a termexceeding five years, or within three
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years or any portion of such hol ding being held by
a sub-tenant."
"Section 47: Except as otherw se provided in sub-
section 1 (3) and sub-section (4) the extinction
of the interest of a tenant, other than a
per manent tenure-holder or a fixed rate tenant,
shal |l operate to extinguish the interest of any
tenant hol ding under him"
"Section 171: (1) If a tenant transfers, or sub-
lets, the whole or any portion of his holding
otherwise than in accordance w th the provisions
of this Act, and the transferee or sub-|essee has
entered into ‘possession in pursuance of such
transfer of sub-lease both the tenant and any
person who nmay have thus obtained possession of
the whole —or any part of the holding shall on the
suit of land-
332
hol der be liable to ejectnent from the area so
transferred or subl et - at the date of the
institution of the suit.
Provided that,  in the case of a voidable sub-
| ease, if the suit succeeds, the court shall pass a
decree permtting the tenant to apply in the sane
proceedings within a tinme not exceeding one nonth from
the date of the decree, for the ej ectnent of the person
in whose favour the voidable sub-1ease has been nade,
and directing that if the tenant so applies and if he
ej ects such person and resumes occupation of the |and
within such further time  as the court, either in the
decree itself or by neans of a subsequent order, may
fix having regard to the provisions of section 181, the
decree shall not be executed against the tenant except
in respect of costs. In such a case, the decree shal
direct that if the tenant either fails to apply for the
ej ectment of such person within the time fixed in this
behal f or fails to resune occupation within the further
time allowed by the court for that purpose, the tenant
as also the sub-lessee shall be ejected fromthe area
sub-let at the date of the institution of the suit."
"Section 295-A: Notwi thstanding any contract to
the contrary or anything contained in this Act or
any other law for the time being in force every
person who on the date of the comencenent of the
United Provinces Tenancy (Amendnent) Act, 1947, is
a sub-tenant shall, subject to the provisions of
the proviso to sub-section (3) of Section (7) of
the United Provinces Tenancy (Amendnent) . Act,
1947, been titled to retain possession of  his
hol ding for a period of five years fromthat date,
and for this period nothing in sub section 92) of
Section 44 or Section 171 shall render the
| andhol der of such-tenant liable to ejectnent
under the pro visions of section 171."
Section 10 of the Uttar Pradesh Agricultural Tenants
(Acquisition of Privileges) (Arendnent) and M scell aneous

Provi si ons Act, 1950 inter alia provides t hat
not wi t hst andi ng anything contained in any law for the tine
being in force, all suits, applications or proceedi ngs of

the categories specified in the Schedule to the said
Amendnent Act of 1950 under Section 10, pending on the date
of the comencenent of that Act or which m ght thereafter be
instituted, presented or comenced shall be and renain
stayed for so long as the said Anendnent

333
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Act of 1950 remains in force. The said Arendnent Act came
into force in 1950. There is a proviso to the said Section
whi ch enpowers the State Governnent by notifications to
decl are that such categories of suits, applications
proceedings and in such local area as the State Governnent
m ght specify which are stayed under Section 10 shall cease
to remain stayed. The State Governnent was al so enmpowered to
rei npose the stay under a second proviso to the said
Section. A perusal of Category IlIl of the said Schedule
shows that the suits, applications and proceedi ngs under
Sections 63, 114, 117, 175 and under Sections 180 and 181 of
the U P. Tenancy Act, 1939 to the extent set out in the
Schedul e were stayed under Section 10. The rest of the
provisions in the said Schedule are not material for our
purposes. The stay in respect of suits, applications and
proceedi ngs in respect of categories I, Il & I1Il in the said
Schedule to the said Armendi ng Act VIl of 1950 was lifted by
a notification dated June 30, 1953. The stay was, however,
rei nposed by a notification dated January 23, 1953 in
respect of suits, applications and proceedi ngs under Section
175 and 181 to the extent provided therein

In our view, these appeals can be very shortly disposed
of. It is common ground that Habib was a "sub-tenant" of
Hari Shanker in respect of the suit |and. He granted a "sub-
tenancy" to Ida which” was from year to year. The "sub-
tenancy" was created in 1943 and it admittedly continued for
a period of nmore than 5 years. It is not disputed that the
sai d "sub-tenancy" '« was not term nated by Habib inspite of
the provisions of Section 40 of the said Act, namely, the
United Provinces Tenancy Act, 1939. It may be true that even
if the sub-tenancy had been term nated Habi b might not have
been able to recover possession of the suit land fromlda
but that does not affect the question of the continuance of
the "sub-tenancy". As we have pointed out that "sub-tenancy"
was from year to year and on the expiry of the period of
sub-l ease, Ida continued to hold over as "sub-tenant" on the
sane terms & conditions fromyear ‘to year. The "sub-tenancy"
was, therefore, continued in excess of five years and thus
was in violation of the provisions of Section 40 of the said
Act. As the said "sub-tenancy" contravened the provisions of
Section 40, Hari Shanker was clearly entitled to file a suit
as contenplated by Section 171 of the said Act against Habib

as well as Ida on the ground that the tenant Habi b has sub-
let the suit land otherwi se than in accordance with the
provisions of the said Act, nanely, in excess of 5 years.

There is, on the record, no defence to that suit which was
rightly decreed by the Board of Revenue. The question
whet her Habib was in a position to evict Ida and obtain
possession of the suit land is a question which will have to
334

be decided in the application filed by Habib against lda for
the eviction of Ilda fromthe suit land and recovery of
possession thereof. Simlarly, the question as to whether
the appellant, Hari Shanker, has become entitled to execute
the decree in the suit to which he is entitled will have to
be disposed of in the application filed by Hari Shanker
against Habib as well as Ida. Al those applications, we
understand, are pending before the relevant authorities and
they will have to be decided according to | aw. However, in
our opinion, there is no doubt that in the circunstances set
out above, Hari Shanker is entitled to the decree which the
Board of Revenue passed in his favour and whi ch was uphel d
by the Ilearned Single Judge. In our opinion, the |earned
Judges of the Allahabad Hi gh Court who decided the aforesaid
Special Appeals and Wit Petitions have mxed up the
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guestion of term nation of the sub-tenancy with the question
of recovery of possession

In the result, the aforesaid Cvil Appeals are all owed
and the order of the learned Single Judge of the All ahabad
H gh Court dated 26th March, 1970 is restored. W nay
clarify that the decree passed by the Board of Revenue in
favour of Hari Shanker is restored. Looking, however, to the

facts and circunstances of the case, there will be no order
as to costs.
H L. C Appeal s al | owed.
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