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JUDGMENT

BHARUCHA, J.

On 26th July, 1993, a notion of no-confidence was noved
in the Lok Sabha against the minority governnent of P.V.
Nar asi mha Rao. The support of 14 nmenber was needed to have
the no-confidence notion defeated. On 28th July, 1993, the
no- confi dence notion was |lost, 251 menbers having voted in
support and 265 against. Suraj Mandal, Shibu Soren, Sinopn
Marandi and Shai |l ender Maht o, menbers of the Lok / Sabha
owi ng allegiance to the Jharkhand Mukti Morcha (the JMV),
and Ram Lakhan Singh Yadav, Roshan Lal, Anadicharan Das,
Abhay Pratap Singh and Haji Gul am Mohanmmred, nenbers of the
Lok Sabha owing allegiance to the Janata Dal, Ajit Singh
group(the J.D.,A S.), voted agai nst the no-confidence
notion. Ajit Singh, a nenber of the Lok Sabha ow ng
allegiance to the J.D, A S., abstained fromvoting thereon

It is the respondents case that the abovenanmed  nenbers
agreed to and did receive bribes, to the giving of which
P.V. Narasinmha Rao, MP. and Prine Mnister, Satish Sharna,
MP. and Mnister, Buta Singh, MP. V. Rajeswar Rao, MP.,
N. M Ravanna, Ram Linga Reddy, ML.A , M Veerappa Mily,
M L. A and Chi ef M ni ster, State of Kar nat aka,
D. K. Adi keshavulu, M  Thi mogowda and Bhajan Lal, ML.A And
Chief Mnister, State of Haryana, were parties, to vote
agai nst the no- confidence notion. A prosecution being
| aunched against the aforesaid alleged bribe givers -and
bri be takers subsequent to the vote upon the no-confidence
notion, cognizance was taken by the Special Judge, Delhi.
The Charge franed agai nst P.V. Narasi nha Rao reads thus:

"That you P.V. Narasinmha Rao

between July and August, 1993 at

Del hi and Bangal ore were party to a

crimnal conspiracy and agreed to

or entered into an agreenment with

your co-accused Capt . Sati sh

Sharma, Buta Singh, V.Rajeshwara
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rao, HM Revanna, Ranlinga Reddy, M
Veer appa Moi | ey, D. K Aud
Keshvalu, M Thi nmegowda, Bhaj an
Lal, JMM (Jharkhand Mukti Morcha)
MPs  Sur aj Mandal , Shibu Soren
Si ron  Mar andi , Shai |l endra Mahto
(approver, since granted pardon on
8.4.97), Janta Dal (Ajit G oup) Ms
Ajit Singh Ram Lakhan Singh Yadav,
Ram Shar an Yadav, Roshan Lal, Anad
Chran Das, Abhay Pratap Singh
Haji Ghulam Mhd, Khan and |ate
GC Mnda to defeat the no-
confi dence notion noved on 26.7.93
agai nst the then Congress (1) Covt.
headed by you by illegal neans
viz. To offer or cause to offer and
pay gratification other than the
| egal’ remuneration to your co-
accused persons nanely J.MM . and
Janta Dal (A) MPs named above as a
notive or reward for their hel ping
in defeating the said no confidence
noti on noved by the opposition
parties and in pursuance of the
sai d agreenent /you paid or caused
to pay several lacs of rupees to
the above referred JW and Janta
Dal (A MPs . who obt ai ned or
attenpted to obtain the same in the
manner stated above and thereby you
have comitted an of f ence
puni shable u/S 120 B IPC r/w
Sections 7,12 and 13(2) r/w 13 (2)
r/w 13(i)(d) of the PC Act 1988 and
wi thin my cogni zance.
Secondly you P.V. Narasinha
Rao in pursuance of the aforesaid
crimnal conspiracy during t he
af oresai d peri od and at the
af oresaid pl aces abet t ed the
conmi ssion of offence punishable
u/'S 7 of P.C. Act by above referred
JW and Janta Dal (A Ms and
thereby you have conmitted an
of fence punishable u/S 12 of the
P.C. Act and within ny cogni zance."
Simlarly charges were framed against
gi vers.

The charge franmed agai nst Suraj Mnda

reads thus:

"Firstly you between July and
August, 1993 at Del hi and Bangal ore
were party to a crimnal conspiracy
and agreed to or enter into an
agreenment with your co-accused P.V.
Nar asi mha Rao, Capt. Satish Sharng,
Buta Singh, V.Rajeshwara Rao, H M
Revanna, Ram inga Reddy, M Veerappa
Mil ey, D.K Audi  Keshvalu. M

Thi mmegowda, Bhaj an Lal , JW
(Jharkhand Mukti MXrcha) MPs Shi bu
Soren. Sinon Marandi, Shailendra

Meht o ( Approver, since grant ed
pardon on 8.4.97), Janta Dal (Ait

t he

al l eged bribe

of the J.MM
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Group) MPs, Ajit Singh, Ram Lakhan
Si ngh Yadav. Roshan Lal, Anad

Chran Dass, Abhey Partap Singh,
Haji Ghulam Mhd. Khan and |ate
G C. Minda to defeat t he no
confi dence noti on nmoved agai nst the
then Congress (I) Governnent headed
by accused Shri P.V.Narasinmha Rao

on 26.793 by illegal neans viz. To
obt ai n or agree to obt ai n
gratification other t han | ega

remunerations from your above named
accused persons other than JMM and
Janta Dal (A) MPs as . a notive or
reward for defeating the no
confidence noti on and in pursuance
t her eof above naned accused persons
other than ~JMM and Janta Dal (A)
passed on several |acs of rupees
to you or _your other  co-accused
nanely JW and Janta Dal (A Ms
whi ch anounts were persons and
thereby you have conmitted an
of fence punishable u/s 120B r/w
Sections 7,12,13(2) r/fw section
134(i)(d) of the P.C. Act and
wi thin nmy cogni zance.

Secondl y, that you being
a public servant while functioning
in your capacity of Menber of
Parlianment (10th Lok Sabha) during
the aforesaid period and at the
aforesaid places in pursuance of
the aforesaid conspiracy denanded
and accepted from your co-accused
ot her than JW & JD(A) MPs
mentioned above a sum of (Rs.280
| acs for yourself and ot her JVWM MPs
named above other than vyour lega
remuneration as a notive or reward
for defeating above referred no
confi dence noti on nmoved agai nst the
then Govt. of Congress (1) headed
by your co-accused Shri P. V.
Nar asi mha Rao and thereby you have
conmitted an of fence punishable u/S
7 the P.C. Act and wthin nmy
cogni zance.

Thirdly, you during the
af oresai d peri od and at t he
aforesaid places being a public
servant while functioning in your
aforesaid capacity of Menber of
Parliament by corrupt or illega
neans and by abusing your position
as a said public servant obtained
for yourself or your other co-
accused i.e. JWM MPs naned above
the pecuniary advantage to the
extent of Rs.280 lacs and thereby
conm tted an of fence punishable u/S
13(2) read with Section 13(i)(d) of
P.C. Act and within ny cogni zance.

Fourthly, that you during the
pendency of i nvestigation of
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present case while wit petition

No. 789/ 96 was pendi ng disposal in

Hon’ bl e Hi gh Court between February

to April, 1996 at Del hi, Ranchi and

other places intentionally caused

to bring fal se evi dence into

exi stence by fabricating or causing

to fabricate the docunents or

records i. e. books of accounts,

proceedi ng books, etc. of JW

Central O fice. Ranchi for the

pur pose of being used in any stage

of judicial proceedings and thereby

commtted an offence u/S 193 |IPC

and wi thin ny cognizance.

Sinmlar charges were franed against the other alleged bribe
takers of the J.MM Simlar charges were al so framed agai nst
the alleged bribe takers of the J.D., A S., except that
there was ' no-charge against them under Section 193 of the
I ndi an Penal" Code. Shail ender Mahto of the JJ. MM, it my
be mentioned, later turned approver and was pardoned.

The persons sought to be charged as aforesaid filed
petitions in the High Court at Delhi Seeking to quash the
charges. By the judgnent and order which is under chall enge,
the High Court /dismssed the petitions. Hence, these
appeal s. The appeal s were heard by a bench of three | earned
judges and then referred to a Constitution Bench, broadly
put, is that, by wirtue of the provisions of Article 105,
they are i mune fromthe prosecution and that, in any event,
t hey cannot be prosecuted under the Prevention of Corruption
Act, 1998.

Privil ege.

Article 105 of the Constitution reads thus:

"105. Powers, privileges, etc., of

the House of Parlianment and of the

menbers and conmttees thereof. -

(1) Subject to the provisions of

this Constitution and to the rules

and standing order regulating the

procedure of Par | i ament, there
shall be freedom of speech in
Par | i ament .

(2) NO Menber of Parlianent shal

be liable to any proceedi ngs in any
court in respect of anything said
or any vote given by him in

Par | i ament or any conmittee
thereof, and no person shall be so
liable in respect of the
publication by or under the

authority of ei t her House of
Parliament of any report, papers,
vot es or proceedings.

(3) In other respects, the powers,
privileges and imunities of each
House of Parlianent, and of the
menbers and the commttees of each

House. shall be such as may from
time to time be def i ned by
Parliament by law, and wuntil so

defined shall be those of that
House and of its menbers and
conmittees inmediately before the
conming into force of section 15 of
t he Constitution (Forty-fourth
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Amendnent ) Act, 1978.

(4) The provisions of clauses (1),

(2) and (3) shall apply in relation

to persons who by virtue of this

constitution to take part in the

pr oceedi ngs of , a House of

Parlianment or any comittee thereof

as they apply in relation to

menbers of the Parliament."

M. P.P.. Rao addressed us on behalf of P.V. Narasinha
Rao, M. D.D. Thakur on behalf of Satish Sharma, M. Kapi
Si bal on behalf of Bhajan Lal and Dr. Surat Singh on behal f
of some of the J.D., AS. MPs. Al of themrelied upon sub
article (2) OF Article 105 Only M. P.P. Rao, |earned
counsel for P.V. Narasimha Rao, relied, in addition, upon
sub article(3) thereof.

Article 105(2).

By reason of Sub-article (1) of Article 105, nenbers of
Parlianment enjoy freedomof speech subject only to the
provi sions of the Constitution and the rules and standing
orders regulating the procedure of Parlianment. That express
provision is nmade for freedomof speech in Parliament in
sub-article (1) of article 105 suggests that this freedom
i s i ndependent of the freedom of speech conferred by Article
19 and wunrestricted by the exceptions /contained therein
This is recognition of the fact that nenbers need to be free
of all constraints in the matter of “what they say in
Parliament if they are effectively to represent their
constituencies in its deliberations. Sub-article (2) of
Article 105 puts negatively what sub-article (1) states
affirmatively.

Both sub-articles nust be read together to deter nine their
content. By reason of the first part of sub-article (2) no
menber is answerable in a court ~of law or any  simlar
tribunal for what he has said in Parlianment. This again is
recognition of the fact that a menber needs the freedom to
say what he thinks is right in Parlianent undeterred by the
fear of being proceeded against. A vote, whether cast by
voi ce or gesture or the aid of a machine, is treated as an
extension of speech or a substitute for speech and is
given the protection that the spoken word has. Two conment's
need to be made in regard to the plain | anguage of the first
part of sub-article (2). First, what has protection is what
has been said and a vote that has been cast, not sonething
that m ght have been said but was not, or a vote that m ght
have been cast but was not. Secondly, the protection is

broad, being "in respect of". It is so given to secure the
freedom of speech in Parlianent that sub-article (1)
provides for. It is necessary, given the role  nenbers of

Parlianment must perform. The protection is absol ute agai nst
court proceedi ngs that have a nexus with what has been said,
or a vote that has been cast in Parliament. The second part
of sub-article (2) provides that no person shall be liable
to any proceedings in any court in respect of the
publication of any report, papers, votes or proceedings if
the publication is by or under the authority of either
House of Parliament. A person who publishes a report or
papers or votes or proceedings by or under the authority of
Parliament is thereby given protection in the same broad

terns agai nst liability to proceedings in any court
connected with such publication. The constitution having
dealt with the all - inmportant privilege of nmenbers of

Parliament to speak and vote therein as they deemfir, freed
of the fear of attracting | egal proceedi ngs concerni ng what
they say or how they vote, provides for other powers,
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privileges and imunities is sub-article (3). Till defined
by Parliament by enactnent, they are such as were enjoyed
before the Constitution cane into force; that is to say,
they are such as were enjoyed by the House of Commons j ust
bef ore 26th January, 1950. For it to be established that any
power, privilege or imunity exists under sub-article (3),
it must be shown that power, privilege or immunity had been
recogni sed as inhering in the House of Compbns at the
comencement of the Constitution. So i mportant was the
freedomto speak and vote in Parlianment thought to be that
it was expressly provided for, not left to be gathered, as
ot her powers, privileges and i munities were, fromthe House
of Commons. |In so far as the immunity that attaches to what
is spoken in Parlianment and to a vote given therein is
concerned, provision is made in sub-article (2); it is only
in other respects that sub-article (3) applies. For the sake
of compl eteness, though we are not here concerned with it,
we nust add that sub-article (4) gives the protection of the
Sub-articles that preceded it "to all who have the right to
address the House, for exanple, the Attorney Ceneral

The provisions of Article 105 and of Article 194, which
isin the sane ternms but deals wth the privileges of
Legi sl ati ve Assenblies, have been examined by this Court in
the past. 1In the case of Pandit MS M Sharma v.Shri Sri
Krishna Sinha And’ Qhers, [1959] Supp.1 S.C R 806, a
portion of the speech nmde by a nmenber of a Legislative
Assenbly had been expunged by the orders of the Speaker
Nonet hel ess, the speech was published in its entirety in a
newspaper of which the petitioner was the editor. He was
call ed upon to show cause why ~action should not be taken
against him for breach of privilege of  the Legislative
Assenbly and he challenged the notice by a petition under
Article 32. S.R Das, C J., speaking for the najority on the
Constitution Bench which heard the wit petition, observed
that Parlianentary privilege in England was defined in My’'s
Parliamentary practice as "the sumof the peculiar rights
enjoyed by each House collectively as a constituent part of
the Hgh Court of Parlianent, and by nenbers of each House
i ndividually, without which they could not discharge their
functions, and which exceed those possessed by other bodies
i ndi vi dual s". The privileges of the House of Conmmons, _as
distinct from those of the House of Lords, were defined as
"the sum of the fundanmental rights of the House and of its
i ndi vi dual nmenbers as agai nst the prerogatives of the Crown,
the authority of the ordinary courts of |aw and the specia
rights of the House of Lords". The privil eges of the House
of Commons included the freedom of speech, which had been
clained in 1554. This conmprised the right of the House to
provide for the due conposition of its own body, the right
to regulate its own proceedings, the right to  exclude
stranger, the right to prohibit publication of its debates
and the right to enforce observation of its privileges by
fine, inprisonnment and expulsion. For deliberative ' bodies
like the House of Lords and Commons, this Court - said,
"freedom of speech is of the utnobst inportance. A full and
free debate is of the essence of Parlianmentary denocracy."
The argunent that the whole of article 194 was subject to
Article 19(1)(a) over|l ooked the provisions of article
194(2). The right conferred on a citizen wunder Article
19(1)(a) could be restricted by a law which fell w thin sub-
article 2 of that Article and he could be made liable in a
court of Ilaw for breach of such law, but Article 194(2)
categorically laid down that no nmenber of the |egislature
was to be nmade liable to any proceedings in any court in
respect of anything said or any vote given by himin the
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Legislature or in conmttees thereof and that no person
would be liable in respect of the publication by or under

the authority of the House of such a Legislature of any
report, paper or proceedings. The provisions of Article
194(2), therefore, indicated that the freedom of speech
referred to in sub-article (1) thereof was different from
the freedom of speech and expression guaranteed under
Article 19(1)(a) and could not be cut down in any way by any
| aw contenpl ated by article 19(2). A law nade by Parli anment
in pursuance of the earlier part of Article 105(3) or by a
State Legislature in pursuance of the wearlier part of
Article 194(3) was not |aw nade in exercise of constituent
power but | aw nmade in exercise of ordinary |egislative power
under Article 246 read with the rel evant entries.

Consequently, if such alaw took away or abridged any of the
fundanmental rights, it would contravene the perenptory
provisions of Article 13(2) and would be void to the extent
of such contravention. It mght well be that that was reason
why Parliament” and the State Legislatures had not nmade | aws
defining their powers, privileges or immunities conferred by
the latter part of Articles 105 and 194 were repugnant to
the fundamental rights, they would be void to the extent of
such repugnancy. It~ could not be overlooked that the
provisions of Articles 105(3) and 194(3) were constitutiona

law and not ordinary law nade by Parliament or the State
Legi sl atures and therefore, they were-as 'suprene as the
provisions of part Il of the Constitution. Further, quite
conceivably, the 'Constitution nmakers, not knowing what
powers, privileges and i mmunities Parliament

or the State Legislatures mght claim though fir not to
take any risk and nmde such laws subject to the provisions
of Article 13; but that, knowing and being satisfied with
the reasonabl eness of the powers, privileges and immunities
of the House of Commons at the comencenent @ of the
Constitution, they did not, in'their  w sdom think fit to
make such powers, privileges and immunities subject to the
fundanental right conferred by Article 19(1)(a).

The case of Dr. Satish Chandra Ghosh V.Hari Sadhan
Mukherjee, [1961] 3 S.C. R 486, dealt with an appell ant who
was a nmenber of a Legislative Assenbly. He had given notice
of his intention to put certain questions in the Assenbly.
The questions being disallowed by the Speaker, he  had
published them in a journal in his constituency. The first
respondent, whose conduct was the subject-matter  of the
questions, filed a conplaint wunder the Indian Penal Code
agai nst the appellant and the printer and publisher of the
journal. The appellant pleaded privilege and immnity under
Article 194 of the Constitution as a bar to crimna
prosecution. The «claimof absolute privilege was disall owed
by this Court. It was said, wth reference to the lawin
Engl and in respect of the privileges and inmunities of the
House of Comons, that there was no absolute privilege
attaching to the publication of extracts from proceedings in
the House. So far as a nenber of the House of Commons was
concerned, he had an absolute privilege in respect of what
he had spoken within the four walls of the House, but there
was only a qualified privilege in his favour even in respect
of what he had hinself said in the House if he caused the
same to be published in the public press. The |ega
position, which was undi sput ed, was that wunless the
appel | ant coul d nake out an absolute privilege in his favour
in respect of the publication which was the subject-nmatter
of the charge, the prosecution against himcould not be
guashed. He having no such absolute privilege, it was held
that "he nmust take his trial and enter wupon his defence,
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such as he may have."

Speci al Reference No.1 of 1964,[1965] 1 S.C R 412
known nore conmonly as Keshav Singh's case or the Privileges
case, deals extensively with the scope of the privil eges of
| egi sl ative bodi es. The Presidential Reference was made in
the follow ng circunstances: The Legislative Assenbly of the
State of Utar Pradesh committed one Keshav Singh, not one
of its nmenbers, to prison for contenpt. The warrant it
i ssued was a general warrant, in that it did not set out the
facts which had been found to be contunaci ous. Keshav Singh
noved a petition under Article 226 challenging his commtta
and he prayed for bail. Two |earned judges of the Lucknow
Bench of the H gh Court ordered that Keshav Singh be
rel eased on bail pending the decision on the wit petition
The Legislative Assenbly passed a resolution requiring the
production in custody before it of Keshav Singh, the
advocate who had appeared for himand the two judges who has
granted him bail. The judges and the advocate filed wit
petitions before the High Court at Allahabad. A Full Bench
of the H gh Court admitted their petitions and ordered the
stay of the execution of the Assenbly’'s resolution. The
Legi sl ative Assenbly nmodifiedits earlier resolution so that
the two judges were now asked to appear before the House and
of fer an explanation. The President thereupon made the
Speci al Reference./ Briefly put, the questions he asked were

whet her the Lucknow Bench could have entertained Keshav
Singh’s wit petition and released himon bail; whether the
judges who entertained the petitionand granted bail and
Keshav Singh and his advocate had committed contenpt of the
Assenbl y; whether the Assenbly was conmpetent to require the
production of the judges and the advocate before it in
custody or to call for their explanation; whether the Ful
Bench of the H gh Court have entertained the wit petitions
of the two judges and the advocate and coul d have stayed the
i mpl enentation of the resolution of the Assenmbly; and
whether a judge who entered or -dealt wth a petition
chal l enging any order of a Legislature inposing penalty or
i ssuing process against the petitioner for its contenpt or
for infringement of its privileges and immunities conmitted
contenpt of the Legislature and whet her the Legislature was
conpetent to take proceedings against the judge in the
exercise of its powers, privileges and imunities. ~The
adj ectival clause "regulating the procedure of t he
Legislature" in Article 194(1) governed, it was held, both
the proceeding clauses relating to "the provisions of the
Constitution" and "the rules and st andi ng orders."
Ther ef or e, Article 194(1) conferred on I'egi sl ators
specifically the right of freedom of speech subject to the
l[imtation prescribed by its first part. By naking this sub-
article subject only to the specified provisions of the
Constitution, the Constitution-makers wanted to- -make it
clear that they thought it necessary to confer ‘on the

| egi sl ators freedom of speech separately and, in a sense,
i ndependently of Article 19(1)(a). It was legitimte to
concl ude that Article 19(1)(a) was not one of the

provisions of the Constitution which controlled the first
part of Article 194(1). Having conferred freedom of speech
on the legislators, Article 194(2) enphasized the fact that
the freedom was intended to be absolute and unfettered.
Sim|ar freedomwas guaranteed to the |egislators in respect
of the votes they night give in the legislature or any
commttee thereof. "In other words". this Court said, "even
if a legislator exercises his right of freedom of speech in
viol ation, say, of Article

, he would not be liable for any action in any court.
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Simlarly, if the legislator by his speech or vote is
alleged to have violated any of the fundanental rights
guaranteed by Part |11 of the Constitution in the
Legi sl ati ve Assenbly, he would not be answerable for the
said contravention in any court. If the inmpugned speech
amounts o libel or becones actionable or indictable under
any other provision of the law, imunity has been conferred
on himfromany action in any court by this clause .... ....

. It is plain that the Constitution-nakers attached so
much i nmportance to the necessity of absolute freedom in
debates within the |egislative chanbers that they thought it
necessary to confer conplete immunity on the |legislators
fromany action in any court in respect of their speeches in
the legislative chanbers in the wide terns prescribed by
clause (2). Thus, clause (1) confers freedom of speech on
the legislators within the legislative chanbers and cl ause
(2) makes it plain that the freedomis literally absolute
and unfettered.” Referring to Article 194(3), this Court
said that /it was well-known that . out of a |arge nunber of
privileges and powers which the House of Comobns cl ai ned
during the days of its bitter struggle for recognition, sone
were given up in course of ~tine and sone faded out by
desuetude. Accordingly, inevery case where a power was
clained, it was necessary to enquire whether it was an
exi sting power at the relevant tinme. It had also to appear
that the power was not only clained by the House of Commons
"but was recognised by the English courts. It would
obviously be idleto contend that  if a particular power
which is clainmed by ‘the House was clained by the House of
Commons but was not recogni sed by the English courts, it

woul d still be upheld —under the latter part of clause (3)
only on the ground that it was in fact clained by the House
of Commons." In India, this Court said, the doninant

characteristic of the British Constitution could not be
clainmed. The supremacy of the Constitution was protected by
an i ndependent judicial body  which was the interpreter of
the scheme of distribution of powers. It was difficult for
this Court to accept the argunent that the result of the
provisions contained in the latter part of Article 194(3)
was intended to be to confer on the State Legislatures in
India the status of a superior Court of Record. It was
essential to bear in mnd the fact that the status of a
superior Court of Record which was accorded to the House of

Commons was based on historical facts. It was a fact  of
English history that Parlianent had been ~di scharging
judicial functions and the House of Lords still continued to

be the highest court of lawin the country. The Legislative
Assenmblies in |India never discharged any judicial functions
and their historical and constitutional background did not
support the claimthat they could be regarded as Courts of
Record in any sense. The very basis on which English courts
agreed to treat a general warrant issued by the House of
Conmons the footing that it was a warrant issued by a
superior Court of Record was absent in the case of a genera
warrant issued by a State Legislature in India.

In the case of T.K Jainv. NS Reddy [1971]1 S.C. R
612, it was contended that the immunity granted by Article
105(2) was with reference to the business of Parlianent and
not in regard to sonething which was sonething utterly
irrelevant. This Court said:

"The article nmeans what it says in |anguage which could
not be plainer. The article confers imunity inter alia in
respect of anything said ....... in Parliament. The word
"anything is of the wdest inport and is equivalent to
"everything’. The only lintation arises fromthe words "in
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Parlianment’ which neans during the sitting of Parlianent and
in the course of the business of Parliament. W are
concerned only wth speeches in Lok Sabha. Once it was
proved that Parliament was sitting and its business was
bei ng transacted, anything said during the course of that
busi ness was immune from proceedings in any court. This
imunity is not only conplete but is as it should be. It is
of the essence of parlianmentary system of Governnent that
people’'s representatives shoul d be free to express
thensel ves wi thout fear of |egal consequences. \Wat they say
is only subject to the discipline of the rules of
Parliament, the good sense of the nenbers and the control of
pr oceedi ngs by the Speaker. The courts have no say in the
matter and should really have none."

The last of the cases to which reference need be nmade
is State of Karnataka v. Union of India & Another, [1978] 2
SSCR 1. It was there held that the Constitution vested
only legislative power in Parlianment and in the State
Legi sl atures. ‘A House of Parlianent or State Legislature
could not-try ~anyone or any case directly, as a Court of
Justice could. 1t could proceed quasi-judicially in cases of
contenpts of its authority and take wup notions concerning
its privileges and inmmnities because, in doing so, it
sought renoval of obstructions to the due performance of its
| egislative functions: [If any question. of jurisdiction
arose, it had to be decided by the courts in appropriate
proceedi ngs. Beg, ' J. added, "For exanple, the jurisdiction
totry a crimnal  offence, such as murder, conmitted even
within a house vests in ordinary crimnal courts and not in
a House of Parlianent or in a State Legislature”.

In Tolaram Relummal and anr. vs. The State of Bonbay,
1995 (1) S.C R 158, this Court construed the words "in
respect of" occurring in Section 18(1) of the Bombay Rent
Restriction Act, 1947, the relevant portion of which read
t hus:

"I'f any |landlord either hinself or

through any per son acting or

purporting to act on his
behal f........ receives any fine,
prem um or other [Iike sum_ or
deposit or any consideration, other
than the standard rent.......... in

respect of the grant, renewal or

conti nuance of a lease of any

prem ses........ such | andlord or

person shall be punished....... "
The High Court had observed that the expression "in respect
of" was very conprehensive but this Court took the viewthat
it had laid undue enphasis thereon. This Court said, "G ving
the words "in respect of" their wdest neaning, Vviz,
"relating to" or "with reference to", it is plainithat this
rel ati onship nust be predicated of the grant, renewal or
continuance of a lease, and unless a lease conmes into
exi stence sinultaneously or near about the tine that the
noney is received, it cannot be said that the recei pt was
"in respect of" the grant of a lease............. It is
difficult to hold that any relationship of landlord and
tenant cones into existence on the execution of an agreenent
executory in nature or that the expression "prem um can be
appositely used in connection wth the receipt of nmoney on
the occasion of the execution of such an agreenent. It may
wel | be that if a | ease actually conmes into existence then
any receipt of money which has a nexus with that |ease may
fall within the mschief of section 18(1), but it is
unnecessary to express any final opinion on the question as
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in the present case adnmittedly no |ease ever cane into
exi stence and the relationship of landlord and tenant was
never created between the parties.:"

The | earned Attorney General submitted that the words
"in respect of" had not always received a board neani ng,
and he cited the judgnment of this Court in State of Madras
vs. Ms. Swastik Tobacco Factory, Vedaranyam 1966 (3)
S CR 79. A provision of the Mdras General Sales Tax
(Turnover and Assessnent) Rules, 1939, which stated that,
"the excise duty, if any, paid by the dealer to the Centra
CGovernment in respect of the goods sold by him...." would
be deducted fromthe gross turnover of a dealer for the
pur poses of determ ning the net turnover, was under
consideration. The Court noted that the words "in respect
of" had been considered by the House of Lords in Inland
Revenue Conmi ssioners  vs.  Courts & Co., [1963] 2 All.
E.R 722, and it had observed that "the phrase denoted some
i mprecise kind ~of nexus between the property and the estate
duty".In Asher v. Seaford Court Estates Ltd., L.R [1950]
A.C. 508, the House of Lords had held that the expression

“in respect of" in the “Increase of Rent and Mortgage
Interest (Restrictions) Act, 1920, must  be read as
equivalent to "attribute". The Privy Council in Bicber, Ltd.

V. Conmmi ssioners of Income-tax,[1962] 3 All. EER . 294, had
observed that these words could nean nore than "consisting
of" or "nanely". This Court said, "It may be accepted that
the said expression received a wi deinterpretation, having
regard to the object of the provisions and the setting in
whi ch the said words appeared. On the other hand, Indian tax

| aws use the expression ’'in respect of’ as synonynmous wth
the expression ’on'." In_the provision under consideration
the expression "in respect of the goods" was held to nean

"“on the goods".

This Court drew a distinction-in the above case between
the use of the expression "in respect of" in taxing statutes
in India and its use el sewhere. In the context of its use in
the Constitution and having regard to the object whichis
intended to be secured by Article 105(2), we think that the
broad interpretation thereof is the nost appropriate; It is
thus that this Court has already interpreted the provision

The Attorney GCeneral submitted that a proceeding .in
court founded on the allegation that a nmenber of Parlianent
had received a bribe to vote in a particular way was not a
proceeding in respect of a vote that he had given and that,
therefore, the nmenmber did not enjoy immunity from the
proceeding by reason of Article 105(2) did not cover
crimnal proceedings. It had been held by the courts of the
United States of America, Canada, Australia and, recently,
Engl and, he said, that a legislator could be proceeded
agai nst for corruption. The Attorney General relied upon the
decisions and reports in this behalf to which “we  shal
refer. The Attorney Ceneral subnitted that the imunity given
by Article 105(2) should be interpreted in the light of the
times in which we live and, so interpreting it, should
exclude fromits coverage corrupt |egislators.

In Bradl augh v. Cossett, 12 QB.D.271, the plaintiff
Bradl augh had been elected to the House of Comons. He
required the Speaker to call him to the table to take the
oath. By reason of what had transpired on a earlier
occation, the Speaker declined to do so and the House
resol ved that the Serjeant-at-Arnms shoul d excl ude Bradl augh
until "he shal | engage not further to disturb the
proceedi ngs of the House". Bradl augh prayed for an
i njunction against the Serjeant-at-Arnms restraining himfrom
carrying out the resolution. The suit was dism ssed. Lord
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Coleridge, C J. said, "Wat is said or done within the walls
of Parliament cannot be inquired into in a court of
law. . ......... The jurisdiction of the Houses over their own
menbers, their right to inpose discipline within their
walls, is absolute and exclusive. To use the words of Lord
El | enborough, "They would sink into utter contenpt and
inefficiency without it."" He added, "The Houses of
Parlianment cannot act by thenselves in a body : they nust
act by officers; and the Serjeant-at-arns is the |egal and
recogni sed officer of the House of Commopns to execute its
orders. | entertain no doubt that the House had a right to
decide on the subject-matter, have decided it, and have
ordered their officer to give effect to their decision. He
is protected by their decision. They have ordered himto do
what they have a right to order, and he has obeyed
them........ If injustice has been done, it is injustice for
which the Courts of |aw afford no renmedy." Stephen, J.,
concurring, said that the House of Commpns was not subject
to the control of Her Majesty’'s Courts in its admnistration
of that ‘part of ~the statute |aw which had relation to its
own internal proceedings, and that the wuse of such actua
force as was hnecessary to carry into effect such a
resolution as the one before the court was justifiable. In
support, the |earned Judge quoted Bl ackst one, who had said,
"The whole of the/ law and customof Parlianment has its
original from this one nmaxim ’'that whatever matter arises

concerning either House of Parliament ought to be
exam ned, discussed, = and adjudged inthat House to which it
relates, and not elsewhere." This principle had been re-
stated by the judges who deci ded St ockdal e v." Hansard, 9 Ad.
& E.I. Lord Denman had said, "Watever is donme within the
wal | s of either assenbly nust pass wi thout question in any
other place." Littledale, J., had said, "It is said the
House of Comons is the sole judge of its own privileges;
and so | admit as far as the proceedings in the House and

some other things are concerned." Patteson, J., had said,
"Beyond all dispute, it is necessary that the proceedi ngs of
each House of Parliament should be entirely ‘free and
unshackl ed, that whatever is said or done in either House
shoul d not be liable to examnation elsewhere." And
Coleridge, J., had said, "That the House should have
exclusive jurisdiction to regulate the course of its  own
proceedi ngs, and aninmdvert upon any conduct there in
violation of its rules or derogation from its dignity,
stands upon the clearest grounds of necessity." It seenmed to
follow that the House of Commobns had the exclusive power of
interpreting the Parliamentary Caths Act, so far as the
regul ation of its own proceedings within its ow walls was
concerned: and that, even if that interpretation was
erroneous , the court had no power to interfere with it
"directly or indirectly". It was in regard to a possible
case as to the effect of an order by the House of Commons
to put a menber to death or to inflict upon himbodily harm
that the | earned Judge said, "I know of no authority for the
proposition that an ordinary crinme comritted in the House of
Conmons would be withdrawn from the ordinary course of
crimnal justice". Referring to the old case of Sir John
Eliot, Denzil Hollis, and Ohers, the |earned Judge said,
"This case is the great |eading authority, nenorable on nany
grounds, for the proposition that nothing said in parlianent
by a nenber as such, can be treated as an offence by the
ordi nary Courts".

In the case of Church of Scientology of California vs.
Johnson Smith, (1972) ALL E.R 378, the defendant, a nenber
of Parlianment, was sued for libel allegedly published in a
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tel evision programme. He pl eaded fair comrent and privil ege.
The plaintiffs countered by alleging nalice, to prove which
they sought to bring on record as evidence extracts from
Hansard. The trial judge declined to pernit themto do so.
In his ruling he said,

"I amquite satisfied that in these

proceedings it is not open to

either party to go directly, or

indirectly, into any question of

the nmotives or intentions, of the

defendant or M. Hordern or the

then Mnister of Health or any

ot her nenber of Parlianent in
anything they said or. didin the
House. "

The report of the Royal Conmission on Standards of Conduct
in Public Life, chaired by Lord Salnon, was presented in
July 1976. It says,

"307., Only Parliament can decide

what' conduct~ constitutes a breach

of privilege or a contempt. of

Parliament. In cases that are
adjudged to be 'contenpts’, the
House may exerci se its pena
jurisdiction to puni sh the
of fenders. The nmin penal sanctions
avail abl e to t he House are

repri mand and conmittal to the

custody of the Serjeant at Arns or

to prisons. These sanctions apply

both to Menbers and strangers. In

addi tion, a Menber may be suspended

fromthe House or expelled. The

House of Commons possesses no-power

to i mpose a fine.

"308. Whilst the theoretical power

of the House to conmit a (person

into custody undoubtedly ‘exists,

nobody has been conmitted to prison

for contenmpt of Parliament for —a

hundred years or so, and it is nost

unlikely that Parlianment woul d use

this power in nodern conditions."
The Report states (in para 307), "it is in the |light of the
f oregoi ng paragraphs that we note the fact that neither the
statutory nor the common |aw applies to the bribery or
attenpted bribery of a Menber of Parlianment inrespect of
his Parlianmentary activities". The Report speaks (in para
309) of "the historical circunstances in which the ordinary
crimnal law has not applied to bribery in respect of
proceedings in Parlianment”. It finds (in para 310) ‘that "the
briber of a Menber of Parlianent would be imune from
effective punitive sanctions of the kind that can be
inflicted under the crimnal |aw Public obloquy is unlikely
to be an effective sanction against such a person and
accordingly we consider that there is a strong case for
bringing such nmalpractices within the crimnal Jlaw'. It
reiterates that "the bribery of a Menber of Parlianent
acting in his Parliamentary capacity does not constitute an
of fence known to the crimnal law ....... ". The concl usion
of the Report on the point is contained in para 311

“"Menbership of Parlianent is a

great honour and carries with it a

special duty to mai nt ai n the

hi ghest standards of probity, and
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this duty has alnpbst invariably

been strictly observed.

Neverthel ess in view of our report

as a whole, and especially in the

light of the points set out in the

f oregoi ng paragraph, we recomend

that Parlianent shoul d consi der

bringing corruption, bribery and

attenpted bribery of a Menber of

Par | i ament acting in hi s

Parliamentary capacity wthin the

ambit of the crimnal |aw

In Prebble v. Television New Zeal and Ltd., (1994) 3 Al
E.R 407, the Privy Council considered Article 9 of the Bil
of Rights (1688), which applies by reason of incorporation
in New Zeal and. It reads thus:

"That the freedom of speech and

debat es or pr oceedi ngs in

par | iranent ought not to be

i npeached or guestioned in. any

court _or place out of Parlianent."
The defendant, a New Zeal and television conpany, aired a
programme in which it was alleged that the plaintiff,
Prebble, then a Mnister in the New Zeal and Governnment, had
conspired with certain businessman and public officials to
gi ve the businessnen an unfair opportunity to obtain certain
st ate-owned assets which were being privatised on unduly
favourable terms in'return for donations to his politica
party, and he had ‘thereafter _arranged for ~incrimnating
documents and conputer files to be destroyed. The plaintiff

havi ng brought an action for |ibel, the defendant conpany
pl eaded justification, alleging that the plaintiff and other
m ni sters had nade statenents in t he House of

Representatives which had been nisleading and that the
conspiracy had been inplenented by introducing and passing
legislation in the House. The plaintiff applied to strike
out these particulars on the ground that parlianentary
privilege was infringed. The trial judge upheld the claimto
imunity, as did the Court of ‘Appeal. The privileges
Committee of the House of Representatives having held that
the House had no power to waive the privileges protected
by Article 9, the plaintiff appealed to the Privy Counci

al so upheld the claim to inmmunity. Lord Browne-WIKinson,
speaking for the Board, said that if Article 9 was | ooked at
alone, the question was whether it would infringe that
Article to suggest that the statenments that were made in the
House were inproper or that the |egislation was procured in
pur suance of the alleged conspiracy, as  constituting
i npeachnent or questioning of the freedom of @ speech of
Parliament. In addition to Article 9 itself, there 'was a
long line of authority whi ch supported a wi der principle,
of which Article 9 was nerely one manifestation, nanely,
that the courts and Parlianent were both astute to recogni se
their respective constitutional roles. So far as the courts
were concerned, they would not allow any challenge to be
made to what was said or done within the walls of Parlianent
in performance of its legislative functions and protection
of its westablished privileges. The basic concept that
underlay Article 9, nanely , the need to ensure so far as
possible that a nmenber of the |legislature and wtnesses
before a comittee of the House spoke freely "wi thout fear
that what they say wll later be held against themin the
courts. The inportant public interest protected by such
privilege is to ensure that the nenber or wtness at the
time he speaks is not inhibited from stating fully and
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freely what he has to say. |If there were any exceptions
whi ch permtted hi s statenents to be guesti oned

subsequently, at the tinme when he speaks in Parlianent he
woul d not know whet her or not there woul d subsequently be a
chall enge to what he is saying. Therefore he would not have
the confidence the privilege is designed to protect.” The
privilege protected by Article 9 was the privilege of
Parliament itself. The actions of an individual menber of
Parliament, even if he had an individual privilege of his
own, could not deterni ne whether or not the privilege of
Parliament was to apply. The wider principle that had been
encapsul ated by Bl ackst one prevented the courts from
adj udi cating on "issues arising in or concerning the House,
viz whether or not a nmenber has nisled the House or acted
frominproper notives. The decision of an individual menber
cannot override that collective privilege of the House to
be the sole judge  of such matters". Cases such as the one
before the Privy Council illustrated how public policy, or
human rights, ~issues could conflict. There were "three such
issues in_ play in these cases: first, the need to ensure
that the legislature can “exercise its powers freely on
behal f  of its electors, wth access to all relevant
i nformation; second, ‘the need to protect freedom of speech
generally; third, the interests of justice in ensuring that
all relevant evidenceis available to the courts. Their
Lordshi ps are of the view that the |aw has been |long settled
that, of these three public interests, the first nust
prevail."

Very recently, in the case of R vs. Currie, it was
al | eged agai nst Harry G eenway, a Menber of Parlianent, that
he had accepted a bribe fromPlasser, Jurasek and Brooks as
areward for using his influences as a Menber of Parlianent
in respect of Jurasek’s application for British nationality.
The indictrment of the four was sought to be quashed on the
basis that the bribery of a Menber of Parlianment was not a
crime and that, in any event, the court had no jurisdiction
for only Parlianent could try a nmenber for bribery, the
matter being covered by Parlianmentary privilege. The'tria
judge, Buckley, J. did not agree. He quoted the ~Sal non
Commi ssion Report. He also noted that Lord Sal non, speaking
in the debates of the House of Lords, had said, after
referring to the immunity enjoyed by Menbers of Parli anment
frombeing prosecuted under the crimnal lawif they took
bribes, that, "at Conmmon Law you cannot be convicted  of
bri bery and corruption unless you are a holder of an office,
and most of us are not the holders of an office". Viscount
Di | horne had agreed. Buckley, J. could not accept that a
guestion of such great inmportance could turn on semantics.
In his view, "To hold that the existence of a Comobn Law
crime of bribing a Menber of Parlianent depends upon the
nmeaning to be given to the word "office" in this context, as
opposed to |ooking at the principle involved, would not be
calculated to conmrend the Crimnal Law to the public it
shoul d serve." Buckley, J. noted what had been said by Janes
Martin, CJ. in RV. Wite, 13 SCR (NSW, 332, which case
concerned the attenpted bribery of a Menber of Parlianent in
New South Wales, "........ a legislator who suffers his votes
to be influenced by a bribe does that which is calculated to
sap the wutility of representative institutions at their

f oundat i ons. it would be a reproach to the Common Law if
the offer to, or the acceptance of, a bribe by such a person
were not an offence". Faucett, j., agreeing with the Chief

Justice, had said, "The principle is, that any person who
holds a public office or public enploynment of trust, if he
accepts a bribe to abuse his trust - in other words, if he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 56

corruptly abuses his trust - is gquilty of an offence at
Conmon Law;, and the person who gives the bribe is guilty of
an offence at Commpn Law'. The sane view had been taken in
Canada in R V. Bunting, 1885 Ontario Reports 524; that was a
case of a conspiracy to bring about a change in the
CGovernment of the Province of Ontario by bribing nmenbers of
the Legislature to vote against the Government. R V..
Boston, (1923) 33 Comonweal th Law Reports 386, was also a
case where simlar argunments had been advanced and turned
down, and Buckl ey, J.quoted this "menorable sentence "from
the judgment of Higgins, J.:" A menber is the watch-dog of
the public; and Cerberus nust not be seduced fromvigil ance
by a sop." Based upon these judgnents, Buckley, J., was
satisfied that "the undoubted conmmon | aw of fence of bribery
is not artificially limted by reference to any particul ar
shade of neaning of the word 'office’ . The underlying reason
or principle is concerned wth the corruption of those who
undertake a duty, in- the proper discharge of which the
public is interested." The | earned Judge then considered the
guestion ‘of -~ parlianmentary privilege and noted Article 9 of
the Bill of Rights, 1688, which has al ready been quoted. The
| earned judge quoted Lord Salnmon, speaking in the House of
Lords, thus: "To ny ~mind equality before the law is one of
the pillars of freedom ~ To say that immunity fromcrimna
proceedi ngs agai nst anyone who tries to bribe a Menber of
Parlianment and any Menber of Parlianment who accepts the
bribe, stens fromthe Bill of Rights is possibly a serious

m stake". After quoting the Bill of Rights, Lord Sal non had
continued : "Now this is a charter for freedomof speech in
the House it is not a charter for corruption. To nmy m nd,
the Bill of R ghts, for which no one has nore respect that |
have, has no nore to do wth the topic which we are
di scussing than the Merchandise Markets Act. The crine of
corruption is conplete when the bribe is offered or given or
solicited or taken." Buckl ey, J., comented, "It is
inmportant to note that which Lord Salnmon pointed out,
nanely, that corruption is conplete when the bribe is
offered or given, solicited or taken. If, as is alleged
here, a bribe is given and taken by a Menber of Parlianment,
to use his position dishonestly, that is to favour the
bri ber as opposed to acting independently and on the nerits,
the crime is conplete. It owns nothing to any speech, debate
or proceedings in Parlianment. Proof of the elenent of
corruption in the transaction is another and quite separate
consideration. Privilege mght well prevent-any inquiry by a
court into Parlianmentary debates or proceedings. See : The
Church O Scientology v. Johnson-Smith, 1972, 1 KB 522.
However, it is not a necessary ingredient of the crinme that
the bribe worked." Referring to the case of Ex parte Wason
to which we shall nake nore detailed reference Ilater,
Buckl ey, J., observed that the substance of the  proposed
indictment there was that certain parties had conspired to
make fal se statements in the House of Lords and Cockburn,
C.J., had held "that the making of false statenents in
ei ther House of Parliament could not be the subject  of
crimnal or «civil proceedings and nor could not be the
subject of crimnal or «civil proceedings and nor could a
conspiracy to do so". It seened clear to the | earned judge
that the court had Article 9 of the Bill of Rights well in
m nd. "The only candidate", he said, "for the unlawful act
or neans was the very act which was not subject to the
crimnal law'. He added that he could not see that the
reasoni ng of Ex parte Wson, assuming the decision to be
correct, would apply to alleged bribery for the proof of
which no reference to going on in Parlianent would be
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necessary. This approach, he found, happened to be in line
with several United States authorities on their "Speech or
Debate C ause" which, for all practical purposes, was the
sane as Article 9. That a Menber of Parliament agai nst whom
there was a prinma facie case of corruption should be inmmne
fromprosecution in the courts of |law was to Buckley, J.’s
m nd an unacceptable proposition "at the present tine". He
did not believe it to be the law The Committee of
Privileges of the House was "not well equipped to conduct an
enquiry into such a cases .................. nor is it an
appropriate or experi enced body to pass sent ence
.................. The courts and | egislatures have over
the years built up a formdable body of |aw and codes of
practice t achieve fair treatnent of suspects and persons
ultimately charged and brought to trial .................
Again, unless it is to be-assuned that his peers would | ean
in his favour why should a Menmber be deprived of a jury and
an experienced judge to consider ‘his guilt or innocence and,
if appropriate, sentence ? Wiy should the public be
simlarly deprived." The prosecution went ahead agai nst the
ot her accused but the charge was not established. The nenber
of Parlianment was., therefore, also acquitted.

The Law Commi ssion in England very recently published a
Consul tation Paper (No. 145) entitled "Legislating the
Criminal Code - /Corruption'. 1t refers to the Salnon
Conmi ssion Report, the report of the Nolan Comrmittee on the
St andards of Conduct in Public Life and recent judgnents (to
one of which we shall advert). It states, "Whether Menbers
of Parlianent are subject to the crimnal |aw of corruption,
and nore particularly whether~ they should be, are both
contentious issues currently to the fore in public debate.
As to the latter, on the one hand it has been said of
Menbers of Parlianment that 'Few are in a higher position of
trust or have a duty to discharge in which the public have a
greater interest’, and they should arguably therefore be
subject to the crimnal law. On the other hand, they are su
generis, in that, although they have be benefit of
Parlianmentary privilege, whi ch protects them agai nst
crimnal liability for things said in Par | i amentary
proceedi ngs, they are, in consequence, subject "to the
jurisdiction in Parliament".

Hal bury’s Laws of England, Fourth Edition, in dealing
with Menbers of Parlianment wunder the subject of "Crinnal
Law, Evidence and Procedure" (in Volune 11, para 37), sets
out the | aw succintly:

"37. Menbers of Parlianent. Except

inrelation to anything said in

debate, a nenber of the House of

Lords or of the House of Commons is

subject to the ordinary course of

crimnal justice the privileges of

Parliament do not apply to crimina

matters. "

Before we deal with the judgnment of the United States
Supreme Court in United States v. Daniel B. Brewster, 33 L
Ed. 2d 507, which Ilends support to the Ilearned Attorney
CGeneral s submi ssions, we should set out the speech or
debate clause in the Constitution of the United States and
refer to the United States Supreme Court judgment in United
States v. Thomas F. Johnson, 15 L.Ed. 2d 681, to which the
| atter judgnment makes copi ous reference.

Article 1, Section 6 of the United States Constitution
contains the speech or debate clause. Referring to United
States Senators and Representatives, it says : (F) or any
Speech or Debate in either House, they shall not be
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guestioned in any other Place".

Thomas F. Johnson was convicted by a United States
Distinct Court for violating a federal conflict of interest
statute and for conspiring to defraud the United States.
Evi dence was admitted and argument was permitted at the
trial that related to the authorship, content and notivation
of a speech which the Congressman had al | egedly nade on the
floor of the House of Representatives in pursuance of a
conspiracy designed to give assistance, in return for
conpensation, to certain savings and | oan associ ati ons whi ch
had been indicated on mail fraud charges. The conviction had
been set aside by the Court of Appeals on the ground that
the allegations in regard to the conspiracy to nmake t he
speech were barred by the speech or debate C ause. Finding
that the evi dence that had been adduced upon t he
unconstitutional aspects of . the conspiracy count had
infected the entire prosecution, the Court of Appeals had
ordered a new trial on the other counts. The Supreme Court
, in further appeal, held that the prosecution on the
conspi racy charge, bei ng dependent upon an intensive inquiry
with respect to the speech on the  floor of the House,
vi ol ated the speech or debate clause warranting the grant of

a new trial on the conspiracy count, wth all elenments
of fensive to the speech  or debate clause elimnated. The
earlier cases, it/ said, indicated that the |legislative

privilege had to be read broadly to effectuate its purpose.
Nei t her of those cases, however, had dealt with crimnal

prosecution based ‘upon the allegation that a mnenber of
Congress had abused his position by conspiring to give a
particul ar speech in.return for renuneration fromprivate
i nterests. However reprehensible such conduct might be, the
speech or debate clause extended at least so far as to
prevent it frombeing made the basis of a crimnal charge
agai nst a nmenber of Congress of ~conspiracy to defraud the
United States by inpeding the due discharge of CGovernnent
functions. The essence of such a charge in the context was
that the Congressman’s conduct was inmproperly notivated, and
that was precisely what the speech or debate clause
generally foreclosed fromexecutive and judicial inquiry.
The Government argued that the clause was meant to prevent
only prosecutions based upon the "content" of speech, such
as libel actions, but not those founded on "the antecedent
unl awful conduct of accepting or agreeing to accept a
bribe". Th |language of the Constitution was framed inthe
broadest terns. The broader thrust of the privilege had been
i ndicated by Ex parte Wason, which dealt specifically with
an alleged crimnal conspiracy. CGover nent - had al so
cont ended t hat the speech or debate clause was not
vi ol at ed because the gravanmen of the charge was the all eged
conspiracy, not the speech, and because the defendant, not
the prosecution, had introduced the speech. Whatever room
the Constitution mght allow for such factors in the context
of a different kind of prosecution, they could not serve to
save the Covernnent’'s case under the conspiracy charge. It
was undi sputed that the Congressman had centered upon the
guestions of who first decided that a speech was desirabl e,
who prepared it, and what the Congressman’s notives were for
making it. The indictrment itself focused with particularity
upon notives wunderlying the making of the speech and upon
its contents. The prosecution under a general crimna

statute dependent on such inquiries necessarily, contravened
the speech or dabate <clause. The court added that its
deci sion did not touch a prosecution which, though, as here,
it was founded on a criminal statute of general application

did not draw in question the legislative acts of a
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Congressman or his notives for performng them The court
expressly left open for consideration the case of a
prosecution, which though it mnmight entail an inquiry into
| egi slative acts or notivations, was founded upon a narrowy
drawn statute passed by Congress in the exercise of its
| egi sl ative power to regul ate the conduct of its nenbers.
Daniel B. Brewster was a United States Senator. He had
been charged w th accepting bribes in exchange for pronises
related to official acts while a Congressman. The charge was
that he had violated the terns of a narrowy drawn statute.
The Senat or noved to dismiss the indictment before the
trial began on the ground that he was imune from
prosecution for any alleged act of bribery because of the
speech or debate clause. The District Court upheld the claim
of immunity. The Governnent preferred a direct appeal to the
Supreme Court. Burger, C.J.,  spoke for 6 nenbers of the
court. Brennan, J. and White, J. delivered dissenting
opi nions, with which Douglas, J., joined. The charges were
that the 'Senator, while such and a menber of the Senate
Conmittee on Post Office and Cvil Service, "directly and
indirectly, corruptly asked, solicited, sought, accepted,
received and agreed to receive sums......... in return for
being influenced in his performance of official acts in
respect to his action, vote and decision on postage rate
| egi slation which /'might at any tine be pending before hmin
his official capacity......... " The other  charge was in
respect of official acts perforned by himin respect to his
action, vote and decision on postage rate |egislation which
had been pending before him in his official capacity.
Burger, C J. took the view that the immunities of the speech
or debate «clause were not witten into the Constitution
sinmply for the personal or private benefit-of nenbers of
Congress, but to protect the integrity of the legislative
process by i nsuring the i ndependence of i ndivi dua
| egi sl ators. Al though the speech or debate clause’s historic
roots were in English history, it had to be interpreted in
the 1light of the Ameri can. constitutional schene of
government rather than the English parlianmentary system It
had to be borne in mind that the English system differed in
that Parlianent in England was the suprenme authority, not a
coordi nate branch. The speech or debate privilege was
desi gned to preserve | egi sl ative i'ndependence, not
supremacy. The courts’ task , therefore, was to apply the
clause in such a way as to insure the independence of the
| egislature without altering the historic balance of the
three co-equal branches of Governnment. Referring to the
cause of Johnson(i bid). Burger, C.J., said that it
unani nously held that a menber of Congress could be
prosecuted under a crimnal statute provided that ' the
Covernment’'s case did not rely on legislative acts or the
notivation for legislative acts. A legislative . -act had
consi stently been defined as an act generally done in
Congress in relation to the business before it. The speech
or debate clause prohibited inquiry only into those things
generally said or done in the House or the Senate in-the
performance of official duties and into the notivation for
those acts. Counsel on behalf of the Senator had argued
that the court in Johnson had expressed a broader test for
the coverage of the speech or debate clause. He had urged
that the court had held that the clause protected from
executive or judicial inquiry all conductg" related to the
due functioning of the |l|egislative process." Burger, CJ.,
said that the quoted words did appear in the Johnson
opi nion, but they were taken out of context. |In context,
they reflected a quite different nmeaning fromthat urged. In
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stating the speech or debated clause did not apply to
things which "in no wse related to the due functioni ng of
the legislative process" the court in Johnson had not
inplied as a corollary that everything that "related" to the
of fice of a nenber was shielded by the clause. In Johnson it
had been held that only acts generally done in the course of
the process of enacting |legislation were protected. In no
case had the court ever treated the clause as protecting al

conduct relating to the |legislative process. In every case
thus far before the court, the speech or debate cl ause had
been limted to an act which was clearly a part of the
| egi sl ative process, the due functioning of the process.
The contention on behalf  of the Senator for a broader
interpretation of the privilege drew essentially on the
flavor of the rhetoric and the sweep of the |anguage used by
the courts, not on the precise words used in any prior case,
and not on the sense of those cases, fairly read. It was not
sound or w se, sinply out of ‘an abundance of caution to

doubly ' insure | egi sl ative independence, to extend the
privilege beyond its intended scope, literal |anguage and
history, to include all things in ~any way related to the

| egi sl ative process. Gwven such a sweeping reading, there
woul d be few activities in which a |egislator engaged that
he woul d be unable  sonehow to "relate" to the |egislative
process. The speech or debate clause, admttedly, had to be
read broadly to effectuate its purpose was not "to nmake
nmenbers of Congress super-citizens, ~inmune- from crinna

responsibility. In.its narrowest scope, the clause is a very
large, albeit essential, grant of privilege. It has enabl ed
reckless men to slander and even destroy others wth
i mpunity, but that was the consci ous choi ce of the Franers".
Burger, C. J., did not discount entirely the possibility that
an abuse m ght occur, but this “possibility which he
considered rempte, had to be bal anced agai nst the potentia

danger flowing fromeither the absence of a bribery statute
applicable to nenbers of Congress-or holding that such a
statute violated the Constitution. As he had noted at the
outset of his judgment, the |l earned Chief Justice said that
the purpose of the speech or debate clause was  to protect
the individual |egislator, not sinply for his own sake, but
to preserve the independence and thereby the integrity of
the legislative process. Financial abuses by way of bribes,

perhaps even nore than Executive power, would gravely
underm ne legislative integrity and defeat the right of the
public to honest representation. Depriving the Executive of
the power to investigate and prosecute and the Judiciary of
the power to punish bribery of nenbers of  Congress was
unlikely to enhance |egislative i ndependence. The speech or
debate clause was broad enough to insure the historic
i ndependence. The speech or debate clause was broad enough
to insure the historic independence of the Legislative
Branch, essential to the separation of powers, but narrow
enough to guard against the excess of those who would
corrupt the process by corrupting its nenbers. Taking a
bribe was no part of the legislative process or function; it
was not a legislative act. It was not, by any conceivable
interpretation, an act performed as a part of or even
incidental to the role of a legislator. It was not an act
resulting from the nature, and in the execution, of the
office. It was not a thing said or done in the exercise of
the functions of that office. Nor was inquiry into a
| egislative act or the nmotivation for a |legislative act
necessary to a prosecution wunder the concerned statute or
the indictnment. Wen a bri be was taken, it did not nmatter
whet her the promise for which the bribe was given was for
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the performance of a legislative act or for use of a
Congressman’s influence with the Executive Branch. And an
inquiry into the purpose of a bribe did not draw in question
the legislative acts of the nenber or his notives for
performing them Nor did it matter if the nenber defaulted
on his illegal bargain. The Governnent, to nake a prima
facie case under t he i ndi ct ment, need not
show any act of the Senator subsequent to the corrupt
prom se for paynment, for it was taking the bribe, not
performance of the illicit compact, that was a criminal act.
The | earned Chief Justice said, "The only reasonabl e reading
of the clause consistent with its history and purpose, is
that it does not prohibit inquiry into activities that are
casually or incidentally related to legislative affairs but
not a part of the legislative process itself".

Brennan, J., dissenting, said. "I would dispel at the
outset any notion-that Senator Brewster’s asserted i munity
strains the outer limts of the C ause. The Court wites at
length in an effort-to show that 'Speech or Debate’ does not
cover 'all ~conduct relating to the |legislative process’.
........ Even assuming thevalidity ~of that conclusion,
fail to see its relevance to the instant case. Senator
Brewster is not charged with conduct merely "relating to the
| egi sl ative process,” but with a crime whose proof «calls
into question the /very notives behind his |egislative acts.
The indictnment, then, lies not at the periphery but at the
very center of the protection that this Court has said is
provided a Congressman under the Clause." The |l earned Judge
said that there could be no doubt that the Senator’s vote on
new postal rates constituted |egislative activity wi t hin
the neaning of the speech or debate clause. ~The Senator
could not be prosecuted or called to answer for his vote in
any judicial or executive proceeding. But the Senator’s
i munity went beyond the vote itself _and "precludes al
extra-congressional scrutiny as'to how and why he cast, or
woul d have cast, his vote a certain way". The | earned Judge
quoted Frankfurter, J., speaking in the case of 'Tenny v.
Brandhove, 95 L. Ed. 1019, thus : "One nmust not expect
uncompn courage even in |legislators. The privil ege would be
of little value if they could be subjected to the cost and
i nconveni ence and distractions of a trial upon a concl usion
of the pleader, or to the hazard of a judgnent against them
based upon a jury’'s speculation as to notives. The hol ding
of this Court in Fletcher v Peck, 3 L. Ex. 162, 176, that it
was not consonant with our schene of governnment for a court
toinquire into the motives of |egislators, has remined
unquestioned........... In times of political passion
di shonest or vindictive notives are readily attributed to
| egi sl ative conduct and as readily believed. Courts are not
the place for such controversies. Self-discipline and the
voters nmust be the wultimate reliance for discouraging or
correcting such abuses." Neither the Senator’s vote nor his
notives for voting, however dishonourable, could be the
subject of a civil or crimnal proceeding outside the halls
of the Senate. There was nothing conplicated about this
conclusion. It followed sinmply and inescapably fromprior
decisions of the United States Supreme Court setting forth
the basic elenents of legislative immunity. Yet, the
majority has adopted "a wholly artificial view of the
charges before wus". The indictnment alleged not the nmere
recei pt of noney in exchange for a Senator’'s vote and
promse to vote in a certain way. Insofar as these charges
bore on votes already cast, the Governnment could not avoid
proving the performance of the bargained-for acts and any
inquiry in this behalf violated the speech or debate cl ause.
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The charges of only a corrupt promse to vote were equally
repugnant to the speech or debate clause. The ngjority view
m ght be correct that only receipt of the bribe, and not
performance of the bargain, was needed to prove these
counts. But proof of an agreenent to be "influenced" in the
performance of legislative acts was "by definition an
inquiry into their notives, whether or not the acts
thensel ves or the circunstances surrounding them are
guestioned at trial. Furthernore, judicial inquiry into an
all eged agreenent of this kind carries with it the sane
dangers to |egislative independence that are held to bar
accountability for official conduct itself. As our Brother
White cogently states, ................ Bribery is nost
often carried out by prearrangenent; if that part of the
transaction may be plucked fromits context and nmade the
basi s of crimnal charges, the Speech or Debate C ause | oses
its force. It would be small ~confort for a Congressman to
know t hat ©~ he cannot be prosecuted for his vote, whatever it
m ght be, ~ but he can be prosecuted for an all eged agreenent
even if he votes contrary to the asserted bargain’

Thus, even if this were an issue of first inpression. |
woul d hol d that this prosecution, being an extra-
congressional inquiry intolegislative acts and notives, is
barred by the Speech or Debate O ause.

What is especially disturbing about the Court’s result,
however, is that this is not an issue of first inpression
but one that was settled six years ago in United States v.
Johnson, 15 L.Ed.2d 681." The |earned Judge added that the
majority could not "campuflage its departure from the
hol ding of Johnson by referring to a collateral ruling

having little rel evance to the fundanental issues of
| egislative privilege involved in that case. | would follow
Johnson and hold that Senator Brewster’'s alleged prom se,
i ke the Congressman’s there, is-inmune from executive or
judicial inquiry". The |learned judge said that he yiel ded
nothing to the mjority "in convi ction t hat this
reprehensi bl e and outrageous conduct, if committed by the

Senator, should not have gone unpunished. But whether a
court or only the Senate might wundertake the task’ is a
constitutional issue of portentous significance, which nust
of course be resolved uninfluenced by the magnitude of the
perfidy alleged. It is no answer that Congress assigned the
task to the judiciary in enacting 18 USC 201. Qur duty is to
Nati on and Constitution, not Congress. W are guilty of a
grave disservice to both nation and Constitution when we
permit Congress to shirk its responsibility in favor of the
courts. The Framers’ judgnment was that the Anerican people
could have a Congress of independence and integrity only if
al | eged m sbehavi or in the performance of legislative
functions was accountable solely to a Menber’s own House and
never to the executive or judiciary. The passing years have
amply justified the wisdom of that judgment. It 'is the
Court’s duty to enforce the letter of the Speech or Debate
Clause in that spirit. W did so in deciding Johnson. In
turning its back on that decision today, the Court arrogates
to the judiciary an authority conmitted by t he
Constitution, in Senator Brewster’'s case, exclusively to the
Senate of the United States. Yet the Court provides no
principal justification, and | <can think of none , for its
denial that United States v Johnson conpels affirmance of
the District Court. The decision is only six years old and
bears t he i ndelible i mprint of t he di stingui shed
constitutional scholar who wote the opinion for the Court.
Johnson surely merited a longer life".

Justice White took substantially a simlar view and
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part of what he said has al ready been quoted.

The judgrment in Brewster was followed in United States
v Henry Helstoski, 61 L. Ed. 2d 12 Brennan, J., dissenting,
expressed the view that the indictment in question should
have been dismissed "since a corrupt agreement to perform
| egislative acts, even if provable w thout reference to the
acts thenselves, may not be the subject of a genera
conspi racy prosecution”.

Broadly interpreted, as we think it should be, Article
105(2) protects a Member of Parlianent against proceedings
in court that relate to, or concern, or have a connection or
nexus with anything said, or a vote given, by him in
Par | i ament .

The charge against the alleged bribe takers is that
they "were party to a crimnal conspiracy and agreed to or
entered into an agreement with" the alleged bribe givers "to
defeat the no-confidence motion.......... by illegal neans,
viz., to obtain or agree to obtain gratification other than
| egal renmunerations®™ fromthe alleged bribe givers "as a
notive or. _reward for defeating the no-confidence notion and
in pur suance t hereof "the alleged bribe givers "passed on
several lacs of rupees” to the alleged bribe takers, "which
amounts were accepted" by then . The stated object of the
al | eged conspiracy ~and -agreenent is to defeat the no-
confidence notion /and the alleged bribe takers are said to
have received nonies "as a notive or reward for defeating"
it . The nexus between the alleged conspiracy and bribe and
the no-confidence notion is explicit. The charge is that the
all eged bribe takers the bribes to secure the defeat of the
no- confi dence notion

Wiile it is true that the charge agai nst them does not
refer to the votes that the alleged bribe takers; Ajit Singh
excl uded, actually cast agai nst the no-confidence notion and
that it may be established de hors those votes, 'as the
Attorney General argued, we do not think that we can ignore
the fact that the votes were cast and, if the facts all eged
against the bribe takers are true, that they were cast and,
if the facts all eged agai nst the bribe takers are true, that
they were cast pursuant to the alleged conspiracy and
agreement. It nust then follow given that the expression
"in respect of" nust receive a broad neaning, that the
al | eged conspiracy and agreenent has a nexus to and were in
respect of those votes and that the proposed inquiryin the
crimnal proceedings is in regard to the notivation thereof.

It is difficult to agree with the Jlearned Attorney
CGeneral that, though the words "in respect of" must receive
a broad neaning, the protection under Article 105(2) is
l[imted to court proceedings that inpugn the speech that is
given or the vote that is cast or arise thereout or that the
object of the protection would be fully satisfied thereby.
The object of the protection is to enable nenbers to speak
their mind in Parlianent and vote in the same way, freed of
the fear of being made answerable on that account in a court
of law. It is not enough that nmenmbers should be protected
against civil action and crimnal proceedings, the cause of
action of whichis their speech or their vote. To enable
nmenbers to participate fearlessly in Parlianmentary debates,
nmenbers need the wider protection of imunity against al
civil and crimnal proceedings that bear a nexus to their
speech or vote. It is for that reason that nmenber is not
“liable to any proceedings in any court in respect of
anything said or any vote given by hinm'. Article 105(2) does
not say, which it would have if the | earned Attorney Genera
were right, that a nenber is not liable for what he has said
or how he has voted. Wile inputing no such notive to the
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present prosecution, it is not difficult to envisage a
nmenber who has nmade a speech or cast a vote that is not to
the liking of the powers that be being troubled by a
prosecution alleging that he had been party to an agreenent
and conspiracy to achieve a certain result in Parliament and
had been paid a bribe.

We are acutely conscious of the seriousness of the
of fence that the alleged bribe takor are said to have
conmitted. If true, they bartered a npbst solemm trust
conmitted to themby those they represented. By reason of
the lucre that they received, they enabled a Governnent to
survive. Even so, they are entitled to the protection that
the Constitution plainly affords them Qur sense of
i ndi gnation should not |ead us to construe the Constitution
narrowmy, inparing the guarantee to effective Parliamentary
partici pati on and debate.

W draw support for the view that we take from the
decision of United States Supreme Court in Johnson and from
the di ssenting judgnment of Brennan, J. in Brewster.

I n.Johnson, ~the United  States Suprene Court held that
the speech or debate clause extended to prevent the
al l egation that a menber of Congress had abused his position
by conspiring to give a particular speech in return for
renmuneration from being the basis of a crimnal charge of
conspiracy. The essence of such a charge was that the
Congressman’ s conduct was inproperly notivated, and that
was precisely what the speech or debate clause foreclosed
fromexecutive and judicial inquiry. The argunent that the
speech or debat e  cl ause was neant to prevent only
prosecutions based upon the content of the speech, such as
i bel actions, but not those founded on the antecedent
unl awf ul conduct of accepting or agreeing to accept a bribe
was repul sed. Al so repul sed was the argunent that the speech
or debate clause was not violated because the gravanen of
the charge was the alleged conspiracy , not the speech. The
i ndi ct ment focused upon the nmotive underlying the making of
the speech and a prosecution under a crimnal statute
dependent on such inquiry contravened the speech or debate
clause. It mght be that only receipt of the bribe and not
performance of the bargain was needed to prove the charge,
but  proof of an agreement to be influenced in the
performance of legislative acts was "by definition an

inquiry into their notives, whether or not the acts
t hensel ves or the circunmstances surrounding them are
guestioned at trial. Furthernore, judicial inquiry into an
all eged agreenent of this kind carries with it the sane
dangers to |egislative independence that are held to bar
accountability for official conduct itself". The Senator’s
"reprehensi bl e and outrageous conduct", if comitted, should
not have gone unpuni shed, but whether a court or only the
Senate "m ght wundertake the task was a constitutional issue

of portentous significance, which must of course be
resol ved uninfluenced by the magnitude of the perfidy
al | eged”.

We cannot but be inpressed by the majority opinion._in
Brewster but, wth respect, are nore pursuaded by the
di ssent. The majority opinion stated that the only
reasonabl e readi ng of the speech and debate cl ause was "t hat
it does not prohibit inquiry into activities that are
casually or incidentally related to |legislative affairs but

Brennan, J., dissenting in Brewster, said that Brewster
had been charged with a crinme whose proof called into
guestion the notives behind his legislative acts. He could
not only not be prosecuted or called to answer for his vote
in any judicial or executive proceeding but his imunity
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went beyond the vote itself and precluded "all extra-
congressional scrutiny as to how and why he cast, or would
have cast, his vote a certain way". Neither the Senator’s
vote nor his motives for wvoting, however dishonourable,
could be the subject of a civil or crimnal proceeding
outside the halls of the Senate. The charge of a corrupt
prom ses to vote was repugnhant to the speech or debate
clause. It mght be that only receipt of the bribe and not
performance of the bargain was needed to prove the charge,
but proof of an agreement to be influenced in the
performance of legislative acts was "by definition an
inquiry into their notives, whether or not the acts
thensel ves or the circunstances surrounding them are
gquestioned at trial. Furthernore, judicial inquiry into an
al |l eged agreenent of this land carries with it the same
dangers to |egislative independence that are held to bar
accountability for~ official conduct itself". The Senator’s
"reprehensi bl e and outrageous conduct", if comitted, should
not have ~/gone unpuni shed, but whether a court or only the
Senate "m ght wundertake the task was a constitutional issue
of portentous significance, which nust of course be resolved
uni nfl uenced by the nagnitude of the perfidy alleged"

We cannot but be inpressed by the majority opinion in
Brewster but, wth respect, are nore pursuaded by the
di ssent. The majority opinion stated that the only
reasonabl e readi ng of the speech and debate cl ause was "t hat
it does not prohibit inquiry into activities that are
casually or incidentally related to legislative affairs but
not a part of the |egislative process itself". Upon this
construction of the speech or debate clause, it cane to the
conclusion that a court  could investigate whether Brewster
had taken a bribe to be influenced in the perfornmance of
official acts in respect of his action, vote, and decision
on postage rate legislation. Wth respect, we cannot regard
the act of taking a bribe to vote in a particular way in the
legislature to be merely "casually or incidentally related
to legislative affairs”. The Library of Congress publication
"The Constitution of the United States of America, Analysis
and Interpretation" says, and we respectfully ‘agree,
"However, in United States v. Brewster, while continuing to
assert that the clause ’'nust be read broadly to effectuate
its purpose of protecting the independence of the
Legi sl ative Branch, ’'the Court substantially reduced the
scope of the coverage of the clause".

For the first time in England Buckley, J. ruledin R
vs. Currie that a Menber of Parliament who accepts a bribe
to abuse his trust is guilty of the common |aw offence of
bribery. The innovation in English | aw needs to be tested in
appeal. W say this wth respect, having regard to earlier
English judgrments, and we find support in the Twenty-second
edition of Erskine May's Treatise on The Law, Privil eges,
Pr oceedi ngs and Usage of Par | i ament, wherei n a
foot note (on p.115) apropos the ruling read thus:

"The court observed: ’'that a Menber

of Parlianent against whomthere is

a prima facie case of corruption

shoul d be imune from prosecution

inthe courts of lawis to ny mnd

an unacceptabl e proposition at the

present tine’ (quoted in Conmmttee

of Privileges. First Report, HC351-

ii (1994-95) pp 161-162). The Court

seems to have had in mnd, though

no attenpt was nmade to define, an

area of activity where a Menber may
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act as such, without participating

in ' proceedi ngs in

Par | i ament’ (whet her of course

article I Xwll apply)."

Qur conclusion is that the alleged bribe takers, other
than Ajit Singh, have the protection of Article 105(2) and
are not answerable in a court of law for the alleged
conspiracy and agreenent. The charges against them nust

fail. Alit Singh, not having cast a vote on the no-
confi dence notion, derives no imunity from Article
105(2).

VWat is the effect of this wupon the alleged bribe
givers? In the first place, the prosecution against Ajit
Singh would proceed, he not having voted on the non-
confidence notion and, therefore, not having the protection
of Article 105(2). The charge against the alleged bribe
gi vers of conspiracy and agreement with Ajit Singh to do an
unl awf ul act woul'd, therefore, proceed.

M. Rao submitted that” since, by reason of the
provisions of Article 105(2), the alleged bribe takers had
commtted no offence, the alleged bribe givers had also
conmitted no offence. Article 105(2) does not provide that
what is otherwise an offence is not an offence when it is
conmitted by a nmenber of Parlianent and has a connection
with his speech or vote therein. What is provided thereby is
that nenber of Parlianent shall not be answerable in a court
of law for something that has a nexus to his speech or vote

in Parliament. |If a nenber of Parliament has, by his speech
or vote in Parlianent, conmtted an offence, he  enjoys , by
reason of Article 105(2), immunity from prosecution

therefor. Those who have conspired with the nenber of
Parliament in the commission of that ~offence have no such
i Mmunity. They can, therefore, be prosecuted for it.

M. Rao contended that for the offence that the bribe
takers had allegedly conmtted they would be answerable to
the Lok Sabha. There was a wpossibility of the Lok Sabha
deci ding one way upon the prosecution before it/ of the
all eged bribe takers and the crimnal court deciding the
ot her way upon the prosecution of the alleged bribe givers.
A conflict of decisions wupon the same set —of facts being
possible, it had to be avoided. The charge against the
al | eged bribe givers had, therefore, to be quashed. There is
inthe contention a msconception. Article 105(2) does not
state that the nmenber of Parliament who is not liable to
civil or crimnal proceedings in Parlianent. Parlianent in
India is not a Court of Record. It may not exercisejudicia
powers or entertain judicial proceedings. The decisions of
this Court so holding have already been referred to. The
al l eged bribe takers, except Ait Singh, who are entitled to
the immunity conferred by Article 105(2) are not liable to
be tried in the Lok Sabha for the offences set out in the
char ges agai nst them or any other charges, but the Lok
Sabha may proceed against themfor breach of privileges or
contempt. There is, therefore, no question of tw fora
coming to different conclusions in respect of the sane
char ges.

M. Rao submitted that the alleged bribe givers had
breached Parlianent’s privilege and been guilty of its
contempt and it should be left to Parlianent to deal with
them By the sane sets of acts the alleged bribe takers and
the alleged bribe givers comtted offences under the
crimnal |aw and breaches of Parlianent’s privileges and its
contenpt. From prosecution for the fornmer, the alleged
bribe takers, Ajit Singh excluded, enjoy inmmnity. The
alleged bribe givers do not. The crimnal prosecution
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against the alleged bribe givers nust, therefore, go ahead.
For breach of Parlianment’s privileges and its contenpt,
Parliament may proceed against the alleged bribe takers and
the alleged bribe givers.

Article 105(3).

Rel evant to the submission on Article 105(3) is the
judgenent in Ex Parte Wason, 1869 L.R4 @BD 573. Righy
Wason noved the Court of Queen’s Bench for a rule to cal
upon a netropolitan police magistrate to show cause why he
should not take on record the conplaint of Wson to

prosecute Earl Russell, Lord Chelnsford and the Lord Chi ef
Baron for conspiracy. Wason’s affidavit in support of the
conplaint stated that he had given to Earl Russell a

petition addressed by himto the House of Lords, which Ear
Russell a petition addressed by himto the House of Lords,
which Earl Russell had promised to present. The petition
charged the Lord Chief ~Baron, when a Queen’s Counsel, with
havi ng told a wilful and deliberate fal sehood to a comm ttee
of the! House of Commobns sitting as a judicial tribunal. The
petition prayed for an inquiry into the charge and, if the
charge was found true, for action -~against the Lord Chief
Baron under the law to renove judges. Earl Russell, Lord
Chel nsford and the Lord Chief Baron had, according to the
Wason’s affidavit, prevented the course of justice by
maki ng statenments, / after conferring together, which they
knew were not true /in order to prevent the prayer of his
petition being granted; Wason alleged that - Earl Russell
Lord Chelmsford and the Lord Chief Baron had conspired and
agreed together to prevent the course of justice and injure
hi nsel f. The alleged conspiracy  consisted in the fact that
Earl Russell, Lord Chelnsford and the Lord Chief Baron "did
agree to deceive the House of Lords by stating that the
charge of fal sehood contained in my petition was false, and
that | was a calummiator; when Earl Russell, Lord
Chel nsford, and the Lord Chief Baron well knew that the
charge of fal sehood committed by the Lord Chief Baron, when
Queen’s Counsel, was perfectly  true". Wson desired "to
prefer an indictment against Earl Russell, Lord Chel nsford,
and the Lord Chief Baron for conspiracy”. The nagistrate had
refused to take recognizance of the conplaint on the ground
that no indictable offence had been disclosed by Wson's
i nformati on, whereupon Wason nmoved the Court Cockburn', C. J.
said, "I entirely agree that, supposing the matter brought
before the magistrate had been matter cognizable by the
crimnal law, and upon which an indictment mnight have been
preferred, the magistrate would have had no di scretion, but
woul d have been bound to proceed...... On the other hand,
have no doubt that, supposing the matter brought before the
magi strate does not establish facts upon which an indictnent
could be preferred and sustained, the nmmgistrate has a
di scretion which, if rightly exercised, we ought to uphold;
and the question is whether the natter brought by the
present applicant before the nagistrate was subject-nmatter
for an indictment....The information then charges that Earl
Russell, Lord Chel nsford, and the Lord Chief Baron agreed to
deceive the House of Lords by stating that the charge of
f al sehood brought against the Lord Chief Baron was unfounded
and fal se, whereas they knew it to be true. Now, inasnuch
as these statenents were alleged to have been for the
purpose of preventing the prayer of the petition and the
statenments could not have had that effect unless made in the
House of Lords, it seens to nme that the fair and legitimte
inference is that the alleged conspiracy was to make, and
that the statenents were nmmde, in the House of Lords. |
think, therefore, that the numgistrate, |ooking at this and
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the rest of the information, was warranted in coming to the
conclusion, that M. Wason charged and proposed to nake the
substance of the indictnment, that these three persons did
conspire to deceive the House of Lords by statements made in
the House of Lords for the purpose of frustrating the
petition. Such a charge could not be maintained in a court
of |aw. It is clear that statenents nmade by nenbers of
either House of Parliament in their places in the House,
t hough they might be untrue to their know edge, could not be
made the foundation of civil or crimnal proceedings,
however injurious they mght be to the interest of a third
person. And a conspiracy to nmake such statements woul d not
nmake the persons guilty of it anenable to the crinmna

law. . ............ " Bl ackburn, J. was of the same opinion

He said, "Wen the House is sitting and statenents are made
in either House of Parlianment, the nmenber maki ng themis not
amenable to the crimnal law.It is quite clear that no
indictment will Iie for naking them nor for a conspiracy or
agreenment ‘'to make them even though the statenents be fal se
to the know edge of the persons making them | entirely
concur in- thinking that the information did only charge an
agreenent to make statements in the House of Lords, and
therefore did not charge —any indictable offence". Lush, J.
agreed. He said that he could not doubt that the charge was

of "a <conspiracy to .deceive the House of Lords, and so
frustrate the application, by neans -~ of maki ng fal se
statenments in the House. | am clearly of -opinion that we

ought not to allow it to be doubted for a nonent that the
notives or intentions of nmenbers of either House cannot be
inquired into by crimnal —proceedings w'th respect to
anything they may do or say in the House".

As we read Ex Parte Wason, the Court of Queen's Bench
found that wason desired crimnal proceedings to be
comenced agai nst three menbers of Parlianment for conspiring
to nmake, and making statenments in - Parlianent which he
all eged were untrue and nmade to harmhis cause, The Court
hel d that crimnal proceedings could not be taken in respect
of statenments nade by menbers of Parlianent in Parlianment
nor for conspiring to nake them ex parte Wason, therefore,
does not support M. Rao’'s submission that his client P.V.
Nar asi mha Rao and others of the alleged bribe -givers who
were nenbers of Parliament have "inmmunity from crimn nal
proceedings in a court of law with respect to the charge of
conspiracy in connection with the voting in Parlianent on
the no-confidence notion". The speech or vote of the all eged
bribe giving nenbers of Parlianent is not in issue nor
therefore, a conspiracy in this beheld. In contrast, all the
three all eged conspirators in Ex parte Wason were nenbers of
Parliament and what was alleged agai nst them was that they
had made false statenents to Parlianent in consequence of a
conspiracy. If what is alleged agai nst nmenbers of Parlianent
inlIndiais that they had nade fal se statenents to, or voted
in, Parlianent in consequence of a conspiracy, they would
i mmune from prosecution by reason of Article 105(2) itself
and no occasion would arise ton look into the privileges
enjoyed by the House of Conmmpbns under Article 105(3). To
repeat what we have said earlier, M. Rao is right, subject
to two caveats, in saying that Parliament has the power not
only to punish its nenbers for an offence comitted by them
but also to punish others who had conspired wth themto
have the of fence conmmtted: first, the actions that
constitute the offence must also constitute a breach of
Parliament’s privilege or its contenpt; secondly, the action
that Parlianent w Il take and the punishrment it will inpose
is for the breach of privilege or contenmpt. There is no
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reason to doubt that the Lok Sabha can take action for
breach of privilege or contenpt against the alleged bribe
givers and against the alleged bribe takers, whether or not
they were nmenbers of Parlianent, but that is not to say that
the courts cannot take cognizance of the offence of the
al l eged bribe givers under the crimnal |aw.

M. Rao relied upon observations in the Eighteenth
Edition (197) of Erskine May's Treatise on The Law,
Privil eges, Proceedings and Usage of Parliament. There is
before us the Twenty-second Edition. Part of what is
contained in the earlier editionis not find in the |ater
edition. That May’'s treatise is an authoritative statenent
on its subject has been recognised by this Court (Keshav
Singh’s case, ibid). May's earlier edition stated, "It is
sonetines said that, since ‘the privileges of Parlianent do
not extend to crimnal -matters, therefore Menbers are
amenable to the course of crimnal justice for offences
commtted in speech or actionin the House......... [t may
prove to 'be true that things said or done in Parlianent, or
sone of . ‘them are not withdrawn fromthe course of crimnal
justice..... There is nore doubt as to whether crimnal acts
commtted in Parliament remain within the excl usi ve
cogni zance of the House in which they are conmitted....... "
Quoting M. Justice Stephen in Bradl augh v. Gosset, where the
| earned judge said that he "knew of no authority for the
proposition that an ordinary crime committed in the House of
Comons woul d be withdrawn from the ordinary course of
crimnal justice", My observed that "it must be supposed
that what the |earned judge hadin mnd was a crimnal act
as distinguished fromerimnal ~speech”. My went on to
state, "It is probably true, as a general rule, that a
crimnal act done in the House is not outside the course of
crimnal justice. But this rule is not without exception

and both the rule and the exception will be found to depend
upon whether the particul ar ~act can or can not be regarded
as a proceeding in Parliament........... it would be hard to

show that a crimnal act comitted in the House by an
i ndi vidual Menber was part of the proceedings of the
House...... Owing to the | ack of precedents thereis no neans
of knowi ng what view the courts would take of a crimnal act
conmitted in Parlianent, or whether they would distinguish
action fromspeech in respect of amenability to the crimna
law. Wth regard to a crine commtted in Parlianent, the
House in which it was conmtted mght claimthe right to
deci de whether to exercise its own jurisdiction or to hand
the offender over to the crimnal courts. In taking this
decision, it would no doubt be guided by the nature of the
of fence, and the adequacy or inadequacy of the penalties,
sonmewhat | acki ng in flexibility, whi ch it could
inflict........ In cases of breach of privilege which are
al so offences at law, where the punishrment which'the House
has power to inflict would not be adequate to the offence,
or where for any other cause the House has thought a
proceedi ng at | aw necessary, either asa a substitute for, or
in addition to, its own proceeding, the Attorney General has
been directed to prosecute the offender".
May’' s Twenty-second Edition is nmore succinct, and this
is what it says :
"Moreover, though the Bill of
Rights will adequately protect a
Menber as regards crimnal lawin
respect of anything said as part of
proceedings in Parlianent, there is
nore doubt whether crininal acts
conmitted in Parlianent remai n
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within the exclusive cognizance of
the House in which t hey are
conmitted. In the judgnment of the
House of Lords in Eliot’s case (see
pp 73 and 84n), it was deliberately
left an open question whether the
assault on the Speaker m ght have
been properly heard and determ ned
in t he King's bench. The
possibility that it might legally
have been SO det er m ned was
admtted by one of the manager for
the commo ns in the conference with
the Lords which preceded the wit

of error. |In Bradlaugh v. Gosset,
M. Justice Stephen said that he
" knew of no authority ~for the

proposition that ~an ordi nary crinme
comm'tted in the House of Comons
woul ‘d be wi thdrawn from  the
ordinary course of crimna
justice". Si nce he went on
imediately to refer  to Eliot’s
case and accepted the proposition
"that nothing/said in Parlianent by
a Member, as such, can be treated
as an of fence by the ordinary
courts’, it must be supposed that
what the |earned judge hadin m nd
was a crimnal act as distinguished
fromcrimnal speech

In such cases, it wll be
essential to determne where the
al l eged crininal act stands in

relation to he proceedings  of the
House. An officer carrying out an
order of the House is in.the sane
position as the Menbers who voted
the order. |In Bradlaugh v Erskine,
the Deputy Serjeant at Arms - was
hel dto be justified on commtting
the assault with which he was
charged, since it was commtted in
Parlianment, in pursuance of the
order of the House, to exclude
Bradl augh from the House. As Lord
Col eri dge observed, "The Houses
cannot act by thensel ves as a body;
they nust act conmitted by a
Menber, however, could form part of
the proceedi ngs of the House, Apart
fromEliot’s case 350 years ago, no
charge against a Menber in respect
of an allegedly crimnal act in
Parlianment has been brought before
the courts. Wre such a situation
to arise, it is possible that the
House in whi ch t he act was
conmitted might claimthe right to
deci de whether to exercise its own
jurisdiction. In t aki ng this
decision, it would no doubt be
guided by the nature of t he
of fence, and the adequacy or
i nadequacy of t he penal ti es,
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somewhat lacking in flexibility,

which it could inflict."

The | earned Attorney Ceneral subnitted, and the English
judgrments and Reports dealt wth earlier bear out the
subm ssion, that the bribery of a nenber of the House of
Conmmons, acting in his Parlianentary capacity, did not , at
the time the Constitution came into effect, constitute an
of fence under the English crimnal law or the common | aw.
Clearly, therefore, no privilege or inmmunity attached in
Engl and to an allegation of such bribery or an agreement or
conspiracy in that behalf which could be inmported into India
at the comencenent of the Constitution under the provisions
of Article 105(3). Secondly, Article 105(@ provides for the
sumtotal of the privileges and inmmunity that attach to what
is said in Parlianment ~and to votes given Therein. Article
105(3) are, therefore, not attached and they do not render
assistance to the alleged bribe givers.

Prevention of Corruption Act, 1988

In consider inthe case on the Prevention of Corruption
Act, 1988 (the said Act) we shall not take account of what
we have already held and wite as it were, upon a clean
slate. Sone reference to the provisions of the said Act is
necessary at the threshol d.

Section 2(b) of the said Act defines "public duty" thus:

"public duty"/ neans a duty in the

di scharge of which the State, the

public or the comunity at |arge

has an interest."

Section 2(c) of the said Act defines publice servant thus:

"(c) "public servant" neans

(i) any person in - the service or

pay of t he Gover nirent or
remunerated by the Governnment by
fees or conmi ssi on for the

performance of any public duty;

(ii) any person in the service or
pay of a corporation established by
or under a Central, Provincial or
State Act, or an authority or a
body owned or controlled or aided
by the Government or a CGovernnent
conpany as defined in Section 617
of the Conpanies Act, 1956 (1 of

1956) ;
(iv) any Judge, including any
per son enpower ed by law to

di scharge, whet her by hinself or
as a menber of any body of persons,
any adj udi catory functions;

(v) any person authorised by a
court of justice to perform any
duty, in connecti on with t he
admi ni stration of justice,
including a liquidator, receiver or
conmi ssi oner appoi nt ed by such
court;

(vi) any arbitrator or other person
to whom any cause or matter has
been referred for decision or
report by a court or justice or by
a conpetent public authority;

(vii) any person who holds an
office by virtue of which he is
enmpowered to pr epare, publ i sh,
maintain or revise an electora
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Section 19 of the said Act deals withe the previous sanction
is necessary for prosecution for the offences nmentioned

t hat

roll or to conduct an election or
part of an el ection;

(viii) any person who is the
presi dent, secretary or ot her
of fi ce-bearer of a regi stered
cooperative society engages in
agriculture, industry, trade or
banki ng, receiving or havi ng
received any financial aid fromthe
Central Covernnent or a State

Covernment or fromany corporation
established by or under a Centra
Provincial or State Act, or any
aut hority or body owned or
controll ed or ai ded by the
Governnent or a Governnent conpany
as defined in Section 617 of the
Conpani es Act, 1956 (1 of 1956);

(x) any person who is a chairman,
nmenber-or enpl oyee of any Service
Conmi-ssion or Board, by whatever
nane called, or a menber of any
selection committee —appointed by
such Commi ssion or Board for the
conduct of any- exam nation or
nmaki ng any selection on behalf of
such Commi ssion or Board.

(xi) any person who is a Vice-
Chancel | or or menber of any
governi ng body,  professor, reader

| ecturer or any other teacher or
enpl oyee, by whatever designation
cal led, of any University and any
person whose services have  been
availed of by a University or any
ot her public authority in
connection with hol di.ng or
conducti ng exam nations;

(xii) any person who is an office-
bearer or an enpl oyee of an
educational, scientific, soci al,
cultural, or other institution, in
what ever manner est abl i shed,
receiving or having received any
fi nanci al assi stance from the
Central Governnent or any State
CGovernment, or | ocal or ot her
public authority.

Expl anation 1. - Persons falling
under any of the above sub-cl auses
are public servants, whet her
appoi nted by the Governnent or
not .

Expl anation 2. - Werever the words
"public servant" occur, they shal
be understood of every person who
is in actual possession of the
situation of a public servant,
what ever | egal defect there may be
in hi s right to hol d t hat
situation."”

therein. It read thus:"

"19. Previous sanction necessary
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for prosecution. - (1) No court
shal | take cogni zance of an of fence
puni shabl e under Sections 7, 10,
11, 13 and 15 alleged to have been
conmitted by a public servant,
except withe the previous sanction

(a) in the case of a person
who is enployed in connection with
the affairs of the Union and is not
renovable from his office save by
or with the sanction of the Centra
government, of that Government;

(b) in the case of a person
who is enployed in connection with
the affairs of a State and is not
renovable from ~his office save by
or with the sanction of the State
CGovernment,~ of that Governnent.

(c) in the case of any other
person, of the authority conpetent
to renmove himfromhis office

(2) Were for any reason
what soever any doubt arises as to
whet her the previous sanction as
required under sub-section (1)
should be given by the Central
Government or. the State Governnent
or any ot her aut hority, such
sanction shall « be given by that
Governnment or authority which woul d
have been conpetent to renove the
public servant fromhis office oat
the time when the offence was
all eged to have been conmitted.

(3) Notwi thstandi ng anything
contained in the Code of Crimnal
Procedure, 1973 (2 of 1974), (-

(a) no finding, sentence or
order passed by a Special " Judge
shall be reversed or altered by a
court in appeal, confirmation or
revision on the ground of the
absence of, or any error, onission
or irregularity in, the sanction
required under sub-section(1),
unless in the opinion of that
court, a failure of justice has in
fact been occasi oned thereby;

(b) no court shall stay the
proceedi ngs under this Act on the
ground of any error, omssion or
irregularity in the sanction
granted by the authority , unless
it is satisfied that such error
om ssi on or irregularity has
resulted in a failure of justice;

(c) no court shall stay the
proceedi ngs under this Act or any
other ground and no court shal
exercise the powers of revision in
relation to any interlocutory order
passed in any inquiry, trial
appeal or other proceedings.

(4) I'n deternining under sub-
section (3) whether the absence of,
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or any error, om ssi on or

irregularity in, such sanction has

occasioned or resulted in a failure

of justice the court shall have

regard to the fact whether the

objection could and should have

been raised at any earlier stage in

t he proceedings.

Expl anation. - For the purposes of

this section, -

(a) error includes conpetency
of the authority to grant sancti on;
(b) a sanction required for

prosecution includes reference to

any requi r enent t hat t he

prosecution shal | be at t he

instance of a specified authority

or wth sanction of a specified

person or any requirenent of a

sim'lar nature.

Section 7, nentioned in Section 19, defined the offence of a
public servant taking gratification other than |ega
remuneration in respect of an official act and the penalty
therefor. Section 10 sets out the punishnment for abetnent by
a public servant of offences defined in Section 8 or 9.
Section 11 defines the offence of a public servant obtaining
a valuable thing, wthout consideration, from a person
concerned in a proceeding or business transacted by such
public servant, and the penalty therefor. Section 13 defines
the offence of crimnal_ msconduct by a public servant and
the penalty therefor. Section 15 sets out the punishnment for
an attenpt to conmmt an offence under Section 13 (1) (c) or
(d).

The offences with which the appellants are charged are
those set out in Section 120(B) of the |ndian Penal Code
with Section 7, Section 12 Section 13(1)(d) and  Section
13(2) of the said Act. (W do not 'here need to deal wth the
of fence under Section 293 of the Indian Penal Code wth
which sone of the accused are charged). These  provisions
read thus:

"Section 120-B (of the Indian Pena

Code) . Puni shrrent of crimna

conspiracy. - (1) Wuwoever is a

party to a crimnal conspiracy to

conmit an offence punishable with

death, inprisonment for Ilife or
rigorous inprisonment for a term of
two years or upwards, shall, where

no express provision is nmade in the
Code for the punishnent of such a
conspiracy, be punished in the sane
manner as if he had abetted such
of f ence.

(2) Whoever is a party to a
crimnal conspiracy other than a
crimnal conspiracy to comit an
of fence puni shabl e as aforesaid
shal | be punished with inprisonment
of either description for a term
not exceeding six months, or with
fine or with both.

Section 7 (of the said Act). Public
servant taking gratification other
than legal remuneration in respect
of an official act. - \Woever,
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being, or expecting to be a public
servant, accepts or obtains or
agrees to accept or attenpts to
obtain from any person for hinself
or for any ot her person, any
gratification whatever, other than
| egal renmunerations, as a notive or
reward for doing or forbearing to
do any official act or for show ng
or forbearing to show, in the
exercise of his official functions,
favoure or disfavour to any person
or for rendering or  attenpting to
render any service or disservice to
any person, wi th t he Centra
Governnment or Parlianent or the
Legi sl ature of any State ~or wth
any local authority, corporation or
Government conpany referred to in
clause (c) of Section 2, or wth
any public servant, whether named
or other wi se , shall be punishable
with inprisonnent: which shall be
not |less than six months but which
may extend to five years and shal
also be liable to fine.

Expl anations. - (a) "Expecting to
be a public servant." |If a person
not expecting to be in office
obt ai ns a gratification by

deceiving others into a belief that
he is about to be in office, and
that he wll then serve them he
may be guilty of cheating, but he
is not guilty of the ~of fence
defined in this section

(b) "Gratification." The word
"gratification" is not restricted
to pecuniary gratifications or to
gratifications estinmable in noney.

(c) "Legal remuneration." The
words "legal renuneration” are not
restricted to remuneration which a
public servant can |awfully demand,
but include all remuneration which
he is pernmitted by the Governnent
or the organi sati on, which he
serves, to accept.

(d) "A notive or reward for
doing." A person who receives a
gratification as a notive or reward
for doing what he does not intend
or is not in a position to do, or
has not done, cones wthin this
expr essi on.

(e) Wiere a public servant
i nduces a person erroneously to
believe that his influence with the
CGovernment has obtained a title for
that person and thus induces that
person to give the public servant,
noney or any other gratification as
areward for this services, the
public servant has comritted an
of fence under this section.
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Section 12. Punishrment for abetnent
of offences defined in section 7 or
11 - \Whoever abets any offence
puni shabl e under Section 7 or
Section 11 whether or not that
offence is committed in consequence
of t hat abet ment, shal | be
puni shable with inprisonnent for a
termwhich shall be not |ess than
six months but which may extend to
five years and shall also be liable

to fine.
Section 13. Crimnal msconduct by
a public servant. - (1) A public

servant is said to commit the
of fence of crinminal misconduct, -

(a) if _he habitually  accepts
or- obtains ~or agrees to accept or
attenpts to obtain from any person
for ‘hinmsel f or for any other person
any gratification other than |ega
remuneration as a notive or reward
such as is mentioned in Section 7;
or

(b) if he habitually accepts
or obtains or agrees to accepts or
attenpts to obtain for hinself or
for any other person, any valuable
thing without consideration which
he knows to be inadequate from any
person whom he knows to have been
or to be, or to be likely to be
concerned in any proceeding or
busi ness transacted or about to be
transacted by him or “having any
connecti on with the of ficia
functions of hinself or . of any
public servant to whom  he is
subordinate, or from any person
whom he knows to be interested in
or related to the person so to do;
or

(c) if the dishonestly or
fraudul ently nm sappropri ates or
ot herwi se converts for his own use
any property entrusted to him or
under his control as a public
servant or allows any other person
so to do; or(d) if he, -

(i) by corrupt or illega
neans, obtains for hinmself or for
any other person any val uabl e thing
or pecuni ary advantage; or

(ii) by abusing his position
as a public servant, obtains for
hi nsel f or for any other person any
val uabl e t hi ng or pecuni ary
advant age; or

(iii) while holding office as
a public servant, obtains for any
person any val uabl e t hi ng or
pecuni ary advantage wi t hout any
public interest; or

(e) if he or any person on his
behal f, is in possession or has, at
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any time during the period of his
of fice, been in possession for
which the public servant cannot
satisfactorily account, of

1947

consol i date and
corruption and for matters connected

pecuni ary resources or property
di sproportionate to hi s known
sources of income.

Expl anation. - For the purposes of
this section, "known sources of
i ncome" neans income received from
any |lawful source and such receipt
has been intimated in accordance
with the provisions of any |aw,
rules or orders in accordance with
the provisions of any law, rules or
orders for the tine bei ng
applicable toa public servant.

(2) Any public servant who
comm'ts crimnal msconduct - shal
be not 1 ess than one year but which
nmay extend to seven years and shal
also be liable to fine."

The said Act replaced the Prevention of Corruption Act,

(the 1947 /Act). The said Act

was enacted "to

amend the law relating to the prevention of

therew t h" Its

Statements of Cbjects and Reasons reads thus:

" St at errent of hj ect and

Reasons - 1. The Bill is intended
to make the exi sting anti -
corruption | aws nore effective by

wi dening their coverage and by
strengt heni ng t he provi sions.

2. The Preventi on of
Corruption act, 1947, was —anmended
in 1964 based on t he

recomrendations of the Santhanam
Conmittee. There are provisions in
Chapter | X of the Indian Penal Code
to deal wth public servants  and
those who abet them by way of
crimnal msconduct. There are al so
provisions in the Crimnal Law
Anmendnent O di nance, 1944, to
enabl e attachnent of ill-gotten
weal th obtai ned through corrupt
means, including from transferees
of such wealth. The Bill seeks to
incorporate all these provisions
with nodifications so as to nmeke
the provisions nore effective in
conbating corruption anong public
servants.

3. The Bill, inter alia,
envi sages w deni ng the scope of the
definition of t he expr essi on
“public servant", incorporation of

of fences under Sections 161 to 165-
A of the Indian Penal Code,
enhancenent of penalties provided
for t hese of f ences and
i ncorporation of a provision that
the order of the trial court
uphol di ng the grant of sanction for
prosecution would be final if it
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has not already been chall enged and
the trial has comenced. |n order
to expedite t he pr oceedi ngs,

provisions for day-to-day trial of
cases and prohibitory provisions
with regard to grant of stay and
exercise of powers of revision on
interlocutory orders have al so been
i ncl uded.

4. Since the provisions of
Secti ons 161 to 161-A are
i ncor por at ed in the pr oposed
| egi sl ation with an enhanced
puni shnment it is not necessary to
retain those sections in the Indian
Penal Code. Consequently, it is
proposed to delete those ~sections
wi th the necessary savi ng
provi'si on.

5. The not es on cl auses
explain in detail the provisions of
the Bill."

In the 1947 Act  the definition of "public servant" in

the Indian Penal Code was adopted, Section 21 whereof
as follows:
21. "Public servant". - The
words "public servant" denote  a
person falling ‘under any of  the
descriptions hereinafter follow ng,

nanel y:
First. - [ Repealed by the
Adapt ati on of Lawsor der, 1950. ]
Second. - Every Conmi ssioned

Oficer in the Mlitary, Naval or
Air Forces of India;

Third. - every Judge incl uding
any person enpowered by law to
di scharge, whether by hinself or as
a nenber of anybody of persons, any
adj udi catory functi ons;

Fourth. - Every officer of-.a
Court of Justice (including a
I i qui dat or, receiver or

conmi ssi oner) whose duty it is, as
such officer, to investigate or
report on any matter of law or
fact, or to make, authenticate, or
keep any docunent, or to take
charge or dispose of any property,
or to execute any judicial process,
or to admnister any oath, or to
interpret, or to preserve order in
t he Court, and every per son
specially authorised by a court of
Justice to perform any of such
duti es;

Fifth. - every j uryman,
assessor, or nenber of a panchayat
assisting a Court of Justice or
public servant;

Sixth. - Every arbitrator or
ot her person to whom any cause or
matter has been referred for
decision or report by any Court of
Justice, or by any other competent

reads
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public authority;

Seventh. - Every person who
hol ds any office by virtue of which
he is enpowered to place or Kkeep
any person in confinement;

Ei ghth. - Every officer of the
Government whose duty it is, as
such officer, to prevent offences,
to give information of offences, to
bring offenders to justice, or to
protect the public health, safety
or conveni ence;

Ninth. - Every officer whose
duty it is, as such officer, to
take, receive, keep or  expend any
property on behal f of t he
Government, or to nake any survey,
assessnment or contract on behal f of
the Government, or to execute any
revenue- process, or to investigate,
or to report, on any mat't er
affecting the pecuniary  interests
of the Governnent, or to nake,
aut henticate or keep any docunent
relating to the pecuniary interests
of the Governnment, or to prevent
the infraction of any law for the

protection, of t he pecuni ary
i nterests of the Governnent;
Tenth. - Every officer whose

duty it is, as such officer, to
take, receive, keep or expend any
property, to make any survey - or
assessnent or to levy any rate or
tax for any secul ar conmon purpose
of any village, town or district,
or to nmke, authenticate or keep
any docunent for the ascertaining
of the rights of the people of any
village, town or district;

El eventh. - Every person who
hol ds any office in virtue of which
he is enpower ed to pr epare,
publish, naintain or revise an
electoral roll or to conduct an
el ection or part of an election;

Twel fth. - Every person -

(a) in the service or pay of

t he Gover nnent or
remunerated by fees or
comm ssi on for t he

performance of any public
duty by the Government;
n the service or pay of a
| ocal aut hority, a
corporation est abl i shed
by or under a Central
Provincial or State Act
or a Government conpany
as defined in Section 617
of the Conpani es Act,
1956 (1 of 1956)."
Section 6 of the 1947 Act dealt with the previous sanction
necessary for prosecution. It read thus :
"6. Pr evi ous sanction

(b)
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necessary for prosecution. - (1)

No court shall take cognizance of

an of fence puni shabl e under Secti on

161 or Section 164 or section 165

of the Indian Penal Code (45 of

1860), or under sub-section (3A) of

Section 5 of this Act, alleged to

have been conmitted by a public

servant, except wth the previous

sancti on.

(a) in the case of a person who is

enployed in connection wth the

affairs of the Union and is not

renovable from his office save by

or with the sanction of the Centra

Gover nnent , of the Centra

Gover nment ;

(b) in the case of a person who is

enpl oyed - in _connection wth the

affairs of ~a State and is  not

renovable from his office save by

or with the sanction of the State

Gover nment ;

(c) in the ‘case  of any other

person, of the authority conpetent

to renove himfromhis office

(2) Were for any reason

what soever any doubt arises whether

the previous sanction as required

under sub-section (1) -should be

gi ven by the Central —or State

CGovernment or any other authority,

such sanction shall be given by

that Governnment or authority which

woul d have been conpetent to renpve

the public servant fromhis office

at the time when the offence was

al l eged to have been conmitted."

It is not in dispute that the prosecutions against al
the accused have not received the previous ~sanction
contenpl ated by Section 19 of the said Act.

M. P.P. Rao submtted that a Constitution Bench had
inthe case of RS Nayak v. AR Antulay, 1984 (2) S.C. R
495, held that a nenber of a State |egislature was not
a public servant, but that the finding ~therein that he
performed a public duty was erroneous and required
reconsi deration. The expression 'public duty’ in Section
2(b) of the said Act neant a duty in the context of a
interest which could be enforced at |aw. A mandanus coul d
not issue to a nmenber of Parliament or a nenmber of a State
| egislature to perform his duty for he could not be
conpelled to speak or to vote. It was permissible to refer
to the speech in Parliament of the M nister who had noved

the Bill that becane the said Act. He had stated, in
response to a question about the position of a nmenber of
Parliament or a menber of a Legislative Assenbly , thus:

............ We have not done anything different or contrary
tothe lawas it stands today. Under the law, as it stands
today, the Supreme Court has held in Antulay’ s case that a
Menber of a Legislative Assenbly is not a public servant
within the neaning of Section 21 of the Indian Penal Code."
That this was really the position was supposed by the fact
that two conditions had to be satisfied for the purposes of
bringi ng someone within the purview of the said Act, nanely,
that he should be a public servant (Section 2) and there
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should be an authority conpetent to renove him from his
office (Section 19). In this behalf, reliance was placed
upon the judgenent in K Veeraswany vs. Union of India, 1991
(3) SSCR 189. The judgnment of the Del hi Hi gh Court under
appeal noted that it was not disputed that there was no
authority conpetent to remove nenbers of Parliament from
their office. This had also been found by the Orissa High
Court in Habibullah Khan vs. State of Oissa, (1993) Cr.L.J.
3604. A nenmber of Parlianent and a nmenber of a State
| egislature did not hold an office. Section 2 (c)(viii) of
the said Act postul ated the existence of an office
i ndependent of the person holding it, and that by virtue of
the office, the hol der was authorised or required to perform
a public duty. That a nmenber of Parlianent did not hold an
office was apparent from the Constitution. Wereas the
Constitution spoke of other functionaries holding offices,
menbers of Parliament were said to occupy seats. The
concl usion, therefore, was inescapable that the accused
could not ~ be prosecuted under the said Act and the charges
had to be quashed. M. D.D. Thakur echoed these subm ssions.
He added that it was legally permissible, but norally
i nperm ssible, for a |egislator to vote in exchange for
nmoney. The clauses of Section 2(c) had to be constructed
ej usdem generis and, so read, could not cover nenbers of
Parlianment or the /'State |legislatures. Having regard to the
he fact that the Mmnister had nmade a representation to
Parliament when the Bill was being nmoved that it did not
cover menbers of Parliament and the State |egislatures, it
coul d not be argued on behalf of the Union Governnent, by
reason of the principle of prom ssory estoppel, that the
said Act covered nenbers of Parliament and the State
| egi sl atures. The said Act only renpbved the surplusage in
the then existing definition of "public servant” and had to
be construed only in that light. The inclusion of nmenbers of
Parliament in the said Act was not “"clearly inmplicit" nor
"irresistibly clear.” A nenber of Parliament had only
privileges given to him under the Constitution; his only
obligation was to renain present for a given nunber of days.
M. Sibbal adopted the argunments of M. Rao. He added that
the Constitution cast no duty or obligation-upon a nmenber
of Parlianment. Consequently, there was no authorisation or
requirement to perform a duty wunder the provisions of
Section 2(c)(viii) of the said Act. An authority conpetent
to renove a public servant necessarily contenplated  an
authority conpetent to appoint him There was no authority
conpetent to appoint a nmenber of Parlianent and, therefore,
there was no authority which could renpve him

The Attorney General submtted that the object behind
enacting the said Act was to widen the coverage of the anti-
corruption laws, as had been stated in its Statenent of
hj ect and Reasons. 'Public office’ had been defined in
Bl acks Law Dictionary (Sixth edition, pg 1082) thus, "the
right, authority, and duty created and conferred by law, by
which for a given period, either fixed by |aw or enduring at
the pleasure of the <creating power, an individual is
invested with sonme portion of the sovereign functions of
government for the benefit of the public. An agency for the
state, the duties of which involve in their performance the
exerci se of some portion of sovereign power, either great or
small." The Shorter Oxford Dictionary (page 1083) defined
"Office" thus, "A position to which certain duties are
attached, esp. a place of trust, authority or service under
constituted authority.” In Antulay’'s case it had been held
that a nenber of a legislative assenbly "perfornms public
duties cast on himby the Constitution and his el ectorate".
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That a nmenber of Parlianent occupied an office had been the
view taken in the cases of Bunting and Boston (referred to
above). A nenber of Parlianment perforned the sovereign
function of law making and in regard to the exchequer. He
had a fundanmental duty to serve. He undertook high public
duties which were inseparable fromhis position. A nenber of
Parliament, therefore, held an office. The Constitution
provi ded the nunber of seats for nenbers of Parlianment. The
tenure of a nenber of Parliament was fixed. He received a
salary and ot her all owances. It was clear from the
Constitution that he perfornmed public duties. The oath that
he took referred to his obligation to "faithfully discharge
the duty" wupon which he was about to enter. The Salary,
Al'l owances and Pension of  Menmbers of Parlianent Act, 1954,
specified that a nenber of Parliament was entitled to
receive a salary per nensem "during the whole of his term of
office" and an allowance per day "during any period of
resi dence . on duty" . The accused, other than D. K
Adi keshavul u and M  Thi nmagowda, were, therefore, public
servants within the scope of the 'said Act and could be
charged thereunder. Reference to the provisions of Section
19 of the said Act and to the Mnister’s speech on the Bil
that became the said Act was, consequently, not called for.
The provisions of Section 19 were attracted only when a
public servant had an authority which was conpetent to
remove him \Were, as in the case of a nenber of Parlianent
or a State legislature, there was no-authority which was
conpetent to renove'a public servant, the provisions of
section 19 were not attracted and a prosecution could be
| aunched and taken cogni zance of w thout previous sanction
Al ternatively, the authority to renobve a nenber  of
Parlianment was the President under the provisions of Article
103 of the Constitution.

There can be no doubt that the coverage of Section 2(c)
of the said Act is far wider than that of Section 21 of the
I ndi an penal Code. The two  provisions have only to be
| ooked at side by side to be surethat nore people /can now
be called public servants for the purposes of the /anti-
corruption law. There is, therefore, . no reason at al
why Section 2(c) of the said Act should be construed only
inthe light of the existing |aw and not on its own terns.
It is for the Court to construe Section 2(c). If the Court
conmes to the conclusion that nenbers of Parlianment and the
State legislatures are clearly covered by its terns, it
must so hold. There is then no reason to resort to
extraneous aids of interpretation such as the speech of the
M nister piloting the Bill that became the said Act. The
true interpretation of a statute does not depend upon who
urges it. The principle of promssory estoppel has no
application in this behalf. Further., if the court cones to
the conclusion, based on Section 2(c) itself, that nenbers
of Parlianent and the State legislators are, clearly, public
servants, no resort to the provisions of Section 19 is
required in this regard. The words "public servant™ in
Section 19 nust then bear that neaning that is attributed
to them on the construction of the definition thereof in
Section 2(c).

A public servant is "any person who holds an office by
virtue of which he is authorised or required to perform any
public duty.” Not only, therefore, must the person hold an
of fice but he nust be aut horised or required by virtue of
that office to performa public duty. Public duty is defined
by Section 2(b) of the said Act to nean "a duty in the
di scharge of which the State, the public or that comunity
at large has an interest.” In a which the State, the public
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or that conmunity at large has an interest." In a
denocratic form of Governnent it is the nenber of

Parliament or a State |egislature who represents the people
of his constituency in the highest |aw maki ng bodi es at the
Centre and the State respectively. Not only is he t he
representative of the people in the process of making the
| aws that will regulate their society, he is their
representative in deciding howthe funds of the Centre and
the States shall be spent and in exercising control over the
executive. It is difficult to conceive of a duty nore public
than this or of a duty in which the State, the public and
the community at large would have greater interest. The
submi ssion that this Court was in error in Antulay’'s case in
hol di ng that a menber of . a State legislature "perforns
public duties cast on him by the Constitution and his
el ectorate” nmust be  rejected outright. It may be - we
express no final ~ opinion - that the duty that a menber of
Parliament or a State legislature perfornms cannot be
enforced by the issuance of a wit of mandamus but that is
not a sine qua non for a duty to be a public duty. W reject
the submission, in the light of what we have just said, that
a menber of Parlianent ~has -only privileges, no duties.
Menbers of Parlianent and ~the State |egislatures would do
well to renmenber that if they have privileges it is the
better to performtheir duty of effectively and fearlessly
representing their constituencies.

In Antulay’'s case the question rel evant for our purpose
was whether a nmenber of a Legislative Assenbly was a public
servant within the nmeaning of that expression in clauses
12(a),(3) and (7) of  section 21 of the Indian Penal Code.
These O auses read thus:

21. The words ’'public servant’

denote a person falling under any

of the descriptions hereinafter

foll owi ng, nanely:

Third- Every Judge " including
any person enpowered by law to

di scharge, whet her by hinself or

as a menber of, any body of
per sons, any adj udi cat ory
functi ons.

Seventh - Every person who

hol ds any office by virtue of which

he is enpowered to place or Kkeep

any person in confinement.

Twel fth - Every person -
(a) in the service or pay of

the Government or remunerated by

fees or comm ssi on for t he

performance of any public duty by

the Government."
This Court held that a nmenber of a Legislative Assenbly did
not satisfy the ingredients of these clauses and ‘that,
therefore, he was not a public servant within the neaning of
that expression in Section 21 of the Indian Penal Code. It
was in this context that this Court made the observation
that we have already quoted. Having regard to the fact that
there was no clause in section 21 of the Indian Penal Code
which is conparable to Section 2(c)(viii) of the said Act,
the decision in Antulay’'s case is of little assistance in
this context.

The judgrment of the Olissa High Court in the case of
Habi bulla Khan is of assistance because it considered
whet her a nenber of a Legislative Assenbly was a public
servant within the meani ng of Section 2(c)(viii) of the
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said Act. Par agraphs 5,7,8 and 9 of
judgrment are relevant. ***ney read thus:
"5. For the aforesaid clause
to be attracted, two requirements
must be satisfied; (i) an ML. A
must hold an office: and (ii) he
nmust perform public duty by virtue
of holding that office. The neaning
of the word '"office’ has been the
subj ect-matter of various decisions
of the apex Court and Shri Rath in
his witten note dated 27-4-1993
has dealt with these decisions in
pages 6 to 12, in which reference
has been nade to what was held in
this regard in (1) Maharaj  Shri
Govi ndl al Jee Ranchhodlal- jee wv.
CA.T., Ahpedabad, 34 ITR 92 : (AR
1959 Bom~ 100) (which is a judgnent
of .Bombay High Court rendered By
Chagla, C J.); (2) ~Chanpalal  v.
State of Madhya Pradesh, AR 1971
MP 88, in which~ the definition of
the word "office" given in Corpus
Juris Secundum ™A position or
station in which a person is
enployed to performcertain duty"
was noted; (3) Statesman v. H'R
Deb, AIR 1968 SC 1495: (1968 Lab IC
1525) which is a rendering by a
Constitution Bench stating "an
office means no nore t han a
position to which certain duties
are attached"; (4) Kanta Kathuria
v. Mani kchand, AIR 1970 SC 694, in
whi ch Hi dayatulla, C. J., on behalf
of self and J.K Mtter, J., who
wer e in mnority, after referring
to the Constitution Bench decision
in Stasteman’s case referred to the
observations of Lord Wight in M
MIllan v. Guest, 1942 Ac 561, that
the neaning of the word ’'office
covered four colums of the New
English Dictionary, but the one
taken as nost relevant was "(a)
position or place to which certain,
duties are attached, especially one
of nore or less public character"”;
whereas Sikri, J, speaking for the
majority referred to the definition
given by Lord Atkin, which was "a
subsi sting permanent, substantive
position whi ch had an existence
i ndependent of the person who
filled it, which went on and was
filled in succession by successive
hol ders" by further stating that
there was no essential difference
between the definitions given by
Lord Wight and Lord Atkin: and
(5) Madhukar v. Jaswant, AIR 1976
SC 2283, in which the definition
given in the Stateman’s case was
quoted wi th approval .

t he

principle
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XXX XXX XXX
7. Shri Das, | ear ned
Cover nment Advocat e, does not

contest the subnission of Shri Rath
that the word 'office’ should nean,
to repeat, no nore than a position
to whi ch certain duties are
attached, specially of a public
character". Let it be seen as to
whet her the test nmentioned by
Sikri, J, is satisfied, which, as
al r eady noted, is that there nust
be an office whi ch exi sts
i ndependently of the hol der of that
office. To substantiate this part
of his subm ssion, Shri. Rath has
referred in his witten note first
to Article 168 of the Constitution
whi ch has proved that for every
Stat'e there shall be a Legislature
whi ch shal | consi st of t he
CGovernor, and in case of sone
States, two Houses and in case of
ot hers one House.” Article 170
st ates t hat the Legi sl ative
Assenbly of each State shal |
consi st of not nore than 500 and
not less than 60 nenbers chosen by
di rect el ecti on from t he
territorial constituencies in the
State for which purpose the State
is divided into equal nunber of
territorial constituencies. In
Article 172, duration of the
Legi sl ative Assenbl y has been
specified to be for five years,
and Article 173 deals with the
condi tions of eligibility.
Reference is than nmade to certain
provi sions of the Representation of
the People Act, 1950, which has
provided for total nunmber of seats
in the Legislative Assenbly, and so
far as Oissa is concerned, the
Second Schedul e nentions that the
Oissa Legislative Assenbly shal
consi st of 147 nenbers.

8. Relying on the aforesaid
provisions, it 1is contended and
rightly, by Shri Rath that the
office of the ML.A is created by
the Constitution read with the
Representati on of the People Act,
1950, whereas the actual election
of ML.As. is supervised, directed
and controlled by the provisions
contained in Articles 324 to 329 of
the Constitution and the provisions
of the Representation of the People
Act, 1951, which brings honme the
distinction between "office" and
“hol der of the office".

9. The aforesaid subnission
appears to us to be unassail able.
W would, therefore, accept the
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sane by stating that an ML.a. does
hol d an office, which is one of the
two necessary requirements to
attract the definition of "public
servant", as given in clause (viii)
of the Act. Another requirenment, as
al ready nentioned, is perfornmance
of public duty as holder of such
office. This aspect has been dealt
with by Shri Rath in paragraph 7 of
his witten note wherein nention

has been made = about various
duties attached to the office of
the ML. A, as would appear from
Chapter 11l of Part VI of the
Constitution - thesame being,
maki ng of |aws, acting conjointly
to ef fectively control t he
activities of t he executi ve,
apprioval of ~the finance bill, etc.

I ndeed, no doubt can be entertained
inthis regard in view of what was
stated in paragraph 59 of Antulay’s
case, which is as bel ow -

" it woul d be rat her
difficult to accept an unduly w de
submi ssi on that ML.A is not
performi ng any public duty. However
it is unquestionable that he is not
perform ng any public duty either
directed by the Governnment or for

t he Gover nment . He no doubt
perfornms public duty cast on hi mby
t he Constitution and hi s

el ectorate. He t hus di schar ges
constitutional functions..... "

Having held that a nenber of a/lLegislative assenbly was a

publ
went
sanct

we are not

c servant under the said Act, the Oissa

Hi gh Court

on to consider which authority was competent to give
ion for his prosecution. That is an aspect with which

j udgrent | ater.

We think that the view of the Orissa H gh Court that a
nmenber of a Legislative Assenbly is a public S

i medi ately concerned and we shal

revert to this

servant |

correct. Judged by the test enunciated by Lord Atkinin M
MIllan v. Guest and adopted by Sikri, J,

case, the position of a menber of Parlianment,
Legi sl ative Assenbl y, is subsi sti ng,
subst

who f

subst
the |
el ect
over,
next
t hat

holds an office and that he is required
thereby to carry out a public duty. In a word,
ament, or of a Legislative Assenbly,

Parl i

per manent

in Kanta Kathuria's

of a
and

antive; it has an existence independent of the person
ills it and it is filled in succession by successive
hol ders. The seat of each constituency
antiative. It is filled, ordinarily for the duration of

egislative term by the successfu

per manent and

candi date in the

ion for the constituency. Wen the legislative termis

the seat is filled by the successfu
el ection. There is, therefore, no doubt

candi date at the

m nds

a nenber of Parliament, or of a Legislative Assenbly,

servant for the purposes of the said Act.

provi
been
shal

This brings us to the issue of sanction
sions of Section 19 of the said Act.

aut hori sed
a nmenber of

public

under the
The Section has

guoted, Sub-section (1) opens with the words "No court

t ake cogni zance of an offence

puni shabl e

under
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Sections 7, 10, 11, 13 and 15. Secondly, the person charged
nmust be a public servant at the point of tinme the court is
asked to take cognizance; that is the material tinme for the
purposes of the Section. Thirdly, the sanction rmust proceed
cogni zance; it rmust be prior sanction. Fourthly, and this
fromthe point of viewof this judgement is nost materi al

the Section covers all public servants. In order words, if
any public servant is charged with an offence punishable
under the aforesaid sections, the court shall not take

cogni zance in the absence of sanction. That the Section
applies to all public servants is also clear fromthe three
cl auses of sub-section(1l). Cause (a) says that the sanction
nust be of the Central Governnent in the case of a public
servant who is enployed in connection wth the affairs of
the Union and is not renovable fromhis office save by or
with the sanction of the Central CGovernnent. C ause (b)
says that the sanction nmust be of a State Government in the
case of a public servant who is enployed in connection with
the affairs of that State and is not renpvable fromhis
of fice save by or with the consent of that State Government.
Clause (c)  says that the sanction in the case of any other
public servant must be of the authority conpetent to renove
himfrom his office. Clause (c) is the basket into which
all public servants, other than those covered by the terns
of clauses (a) and/(b), fal

Upon the plain language of sub-section (1) of Section
19, anal ysed above, the argunment of = the learned Attorney
CGeneral that the provisions of Section 19 are applicable
only to a public servant who is renovable fromhis office by
an authority conpetent to do so nust fail

In support of the argunment, the |earned Attorney
CGeneral relied wupon the judgnent of this Court in S A
Venkat araman vs. The State, 1958 S.C.R 1040, in which, with
reference to the provisions of Section 6 of the 1947 Act, it
was observed

" When the provisions of s.6

of the Act are examned (it is

mani fest that two conditions  nust

be fulfilled before its provisions

becorme applicable. One is that the

of f ences mentioned therein nust

be conmitted by a public servant

and the other is that that person

is employed in connection with the

affairs of the Union or a State and

is not renovable from his office

save by or with the sanction of the

Central Governnent or the State

Government or is a public servant

who is removable from his office

by any other conmpetent authority.

Both these conditions must  be

present to prevent a court from

taking cognizance of an offence

mentioned in the section w thout

the previous sanction of t he

Central CGovernnent or the State

CGover nirent or t he aut hority

conpetent to renove the public

servant from his office. If either

of these conditions is |acking, the

essenti al requirenents of t he

section are wanting and provisions

of the section do not stand in the

way of a court taking cognizance
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wi t hout a previous sanction."

The appellant was a public servant who had been di snm ssed
fromservice consequent upon a departnental inquiry. After
his dism ssal he was charged with the offence of crinina

m sconduct under the 1947 Act and convicted. The appell ant
contended that no court could have taken cogni zance of the
charge agai nst hi m because there was no prior sanction under
Section 6 of the 1947 Act. This Court found, as aforestated,
that for the applicability of Section 6 two conditions had
to be fulfilled, nanely, (i) the offence should have been
conmitted by a public servant and (ii) the public servant is
renovable from his office by the Central Governnent or a
St ate CGover nnent or a conpetent authority. This Court held
that sanction was not a pre-requisite to the cogni zance of
t he offence with which the appellant was charged and
condi tions were not satisfied because, when cognizance of
the of fence was taken, ~the appellant had ceased to be a
public servant. ~That the appellant was a public servant was
not in dispute; that no sanction had been obtai ned was al so
not in 'dispute.. This Court was not concerned wth a
situation-in which there was a public servant but there was
no authority conpetent to renove him fromhis office. The
observations of this Court quoted above were made in the
context of the facts of the case and relative thereto. They
cannot be exam ned de hors the facts and read as supporting
the proposition that' the provisions of Section 19 are
applicable only to a public servant who is renovable from
his office by an authority conpetent to do so and, if there
is no authority conpetent to renmpbve a public servant from
his office, the enbargo arising under Section 19 is not
attracted and Section 19 does not cone in the way of a court
taki ng cognizance. |In any event, we -cannot, wth great
respect, agree that the observations fully analyse the
provi sions of Section 19. W have set out above how we read
it; as we read it, it applies toall who are public servants
for the purposes of the said Act.

It is incorrect to say that Section 19 contenplates
that for every public servant there nust be an authority
conpetent to renobve himfromhis office and that, therefore
the effort must be to identify that authority. But if no
authority can be identified in the case of a public servant
or a particular category of public servant, it cannot | ead
to the conclusion that was urged on behalf of the accused,
nanely, that he is not a public servant or this'is not a
category of public servant wthin the neaning of the said
Act. W have found, based on the |anguage of ~ Section
2(c)(viii) read with Section 2(b), that menbers of
Parliament are public servants. That finding, based upon the

definition section, nust apply to the phrase ’'public
servant’ wherever it occurs inthe said Act. It  cannot
change if it be found that there is no authority “conpetent
to renove nenbers of Parlianment from office. Menmber s of

Parliament would, then, not be liable to be prosecuted for
of fences under the said Act other than those covered by
sections 7, 10, 11,13 and 15.

The Attorney Ceneral drew our attention in this context
to the conclusion of the Oissa H gh Court in the case of
Habi bul | ah Khan aforenenti oned. The Oissa H gh Court found
that there was no authority which could grant previous
sanction, as contenplated by Section 19 of the Act, in the
case of a nmenber of a Legislative Assenbly. Counsel, the
H gh Court recorded, did not contend that even if there be
no person conpetent to give sanction for prosecuting a
menber of a Legislative Assenbly under the said act,
nonet hel ess sanction for his prosecution had to be obtained
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because he was a public servant. The H gh Court was
satisfied that although "an MVL.A would cone within the
fold of the definition of 'public servant’, as given in
Section 2(c) of the Act, he is not the type of ’public
servant’ for whose prosecution under the Act, previous
sanction as required by Section 19 is necessary. W require
realise the anomaly of our conclusion, because though
Section 19 of the Act makes no distinction between one
public servant and another for the purpose of previous
sanction, we have made so. But this is a result which we
could not have truly and | egally avoided."

We do not think that the view of the Orissa H gh Court
stated above is correct. Since Section 6 of the 1947 Act and
Section 19 of the said Act make no distinction between one
public servant and another for the purpose of previous
sanction, the conclusion nust be that where the Court finds
that there is no ~authority conpetent to renmove a public
servant, that _public servant cannot be prosecuted for
of f ences puni shabl e~ under Sections 7,10,11, 13 and 15 of the
said Act ' because there is no authority that can sanction
such prosecution.

This Court in the caseof K Veeraswani v. Union of
India and others, [1991] 3 S.C.R 189, considered the
applicability of the 1947 Act to a Judge of a Hi gh Court or
the Supreme Court. A ‘case under the provisions of Section
5(2) read with Section 5(1)(e) of the 1947 Act had been
regi stered agai nst. the appellant, the Chief Justice of a
H gh Court, and on 28th February, 1976, an F.l.R was filed
in the Court of Special Judge. ~ The appellant retired on
attaining the age of  superannuation on 8th April, 1976. On
15th Decenber, 1977 , —a charge sheet was fil ed and process
was i ssued for appearance of the appellant. The appell ant
noved the Hi gh Court to quash the proceedings. The High
Court dismssed the application but granted certificate of
fitness to appeal. This Court, by a maj ority, concluded
that a Judge of a High Court and the Supreme Court was a
public servant wthin the neaning of Section 2 if the 1947
Act. A prosecution against him could be |odged  after
obtaining the sanction of the conpetent authority  under
Section 6 of the 1947 Act. For this purpose, the President
of India was the authority to give previous sanction. No
crimnal case could be registered agai nst a Judge of a Hi gh
Court unless the Chief Justice of India was consulted. Such
consul tation was necessary also at the stage of exani ning
whet her sanction for prosecution should be granted, which
shoul d be guided by and in accordance with the advice of the
Chief Justice of India. Specifically, the majority view was
that a public servant could not be prosecuted for. the
of fences specified in Section 6 of the 1947 Act unl ess
there was prior sanction for prosecution froma conpetent
authority. A Judge of the superior courts squarely fel
within the purview of the 1947 Act. The second requirenent
under cl ause (c) of Section 6(1) was that for the purpose of
granting sanction for his prosecution there nust be an
authority and the authority nust be conpetent to renove
him It was, therefore, "now necessary to identify such
authority...... ",

The | earned Attorney General laid stress upon this
observation. He submitted that the court should identify the
authority conpetent to remove a menber of Parlianment, or a
State Legislature, fromhis office if it found such nenber
to be a public servant within the neaning of Section 2(c)
and did not accept his contention that the provisions of
Section 19 did not apply, there being no authority conpetent
to remove such nenmber fromhis office. In other words, it
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was the alternative submssion of the |earned Attorney
CGeneral that there was an authority conpetent to renbve such
menber from his office : in the case of a nenber of
Parliament it was the President and in the case of a nmenber
of a State Legislature it was the Governor of the State. W
shal | address ourselves to the subm ssion in a noment.

The passage in Veeraswany’'s case relied upon by | earned
counsel for the appellants is contained in the dissenting
j udgrment of Vernma, J.

He said
"Clauses (a),(b) and (c) in

sub-section (1) of Secti on 6

exhaustively provide for the

conpet ent aut hority to gr ant

sanction for prosecution in case of

all the public servants falling

within the purview of +the Act.

Adm ttedly, such- previous sanction

is a/'condition precedent for taking

cogni zance of an offence puni shabl e

under the Act, of a public servant

who is prosecut ed duri ng hi s

continuance in the ~office. It

follows that ‘the public servant

falling within the purview of the

Act nust invariably fall within one

of the three clauses in sub-section

(1) of Section'6. It follows that

the hol der of = an office, even

t hough a "public servant’

according to the definition in the

Act, who does not fall within any

of the clauses (a), (b) or (c) of

sub-section (1) of Section 6 mnust

hold to be outside the purview of

the Act since this speci a

enactment was not enacted to cover

that category of public servants

inspite or the wide definition of

"public servant’ in the Act. This

is the only manner in which these

provisions of the Act can be

har moni zed and given full effect.

The scheme of the Act is that a

public servant who comits the

of fence of crimnal mnisconduct, as

defined in the several clauses of

sub-section(1l) of Section 5, can

be puni shed in accordance w th sub-

section (1) of Section 5, can be

puni shed in accordance wth sub-

section (2) of Section 5, after

i nvestigation of the offence in the

manner prescribed and with the

previ ous sanction of the conpetent

authority obtained under Section 6

of the act in a trial conducted

accordi ng to t he prescri bed

procedure. The grant of previous

sanction under Section 6 being a

condi tion pr ecedent for the

prosecution of a public servant

covered by the Act, it nust follow

that the holder of an office who

may be a public servant according
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to the wide definition of the
expression in the Act but whose
category for the grant of sanction
for prosecution is not envisaged by
Section 6 of the Act, is outside
the purview of the Act , not
intended to be covered by the act.
This is the only manner in which a
har moni ous constitution of t he
provisions of the Act can be nade
for the purpose of achieving the
obj ect of that enactnent.”

We are unable, with respect, to share this viewin the

di ssenting judgnent. It does not appear to take into
reckoning the fact that sanction is not a pre-requisite for
prosecution for all ~offences wunder the statute but is

limted to those expressly ~specified in the sanction
provi sion. Secondly, the question as to whether or not a
person is a public servant within the nmeaning of the statute
nust be ‘determined having regard to the definition of a
public servant contained in the statute. |If the person is
found to be a public servant within the neaning of the
definition, he mnust be taken to be a public servant within
t he meani ng of the definition, he nust be taken to be a
public servant for the purposes of all provisions in the
statute in which the expression 'public servant’ occurs. |If
therefore, a personis found to satisfy the requirenments of
the definition of ‘a public servant, he nmust be treated as a
public servant for the purposes of the sanction provision.
In our opinion, it cannot be hold, as a consequence of the
conclusion that there is no-authority conpetent to renove
fromoffice a person who falls wthin the “definition of
public servant, that he 1is not a public servant within the
meani ng of the statute. Were a personis found to satisfy
the requirenments of the definition of a public servant, the
Court nmust, as was said by the majority in Veeraswam's
case, attenpt to identify the authority conpetent to renove
himfrom his office. The najority . identified that ‘authority
in the case of a Judge of a Hi gh Court and the Suprene Court
and did not need to consider the effect upon the prosecution
of not being able to find such authority.

It is convenient now to notice a submission nade by
M. Sibal based upon Veeraswam '’'s case. He urged that just
as this court had there directed that no crimna
prosecution should be |aunched against a ~Judge of _a H gh
Court or the Suprene Court without first consulting the
Chi ef Justice of India, so we should direct that no crimna
prosecution should be | aunched against a menber  of
Parlianment without first consulting the Speaker. As’ the
majority judgnent nakes clear, this direction was consi dered
necessary to secure the independence of the judiciary and in
the light of the "apprehension that the Executive being the
largest litigant is likely to abuse the power to prosecute
the Judges." Menbers of Parliament do not stand in_ a
conparabl e position. They do not have to decide day after
day di sputes between the citizen and the Executive. They do
not need the additional protection that the Judges require
to perform their constitutional duty of decision making
wi t hout fear or favour.

Before we nove on to consider the alternative
submi ssion of the Attorney General, we nust note the
judgrment in S. A Venkataraman vs. The State, 1958 S.C. R
1040, upon which the | earned Attorney General relied for his
first proposition, nanely, that the provisions of Section 19
do not apply to a public servant in resect of whomthere is
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no authority conpetent to renmove him fromhis office. The
appel l ant Venkatraman was a public servant. After he was
di smissed from service consequent wupon a departnenta
inquiry, he was charged wth crininal msconduct under the
1947 Act and was convicted. The contention before this Court
was that the trial court could not have taken cogni zance of
the of fence because no sanction for the prosecution had been
produced before it. This Court held that no sanction for the
prosecution of the appellant was required because he was
not a public servant at the time cognizance of the offence
was taken. The following passage in this Court’s judgnent
was relied upon :
" 1t was suggested that cl.
(c) in s.6(1) refers. to persons
other than those mentioned in cls.
(a) and (b). The wor ds "is
enpl oyed" are-absent in this cl ause
which woul d;, therefore, apply to a
person who had ceased to be a
public servant though he was so at
the time —of the comm ssion of the
of fence. O ause (c) _cannot be

construed in this way . The
expressions "in the case of a
person” and "in the case of any
ot her person" nust refer to a

public servant having regard to the
first paragraph of the sub-section.
Clauses (a) and (b), therefore,
woul d cover the case of a public
servant who i's enpl oyed in
connection with the affairs of the
Uni on or a State and is _not
renovable from his office save by
or with the sanction of the Centra
CGovernment or the State Governnent
and cl.(c) would cover the case of
any ot her public servant whom a
conpetent authority could renpve
fromhis office. The nore inportant
words in cl. (c) are "of the
authority conpetent to rempve him
fromhis office". A public servant
who has ceased to be a public
servant is not a person renovable
from any office by a conpetent
authority. Section 2 of the Act
states that a public servant, for
the purpose of the Act, neans a
public servant as defined in s.21
of the Indian Penal Code. Under cl
(c), therefore, any one who is a
public servant at the time a court
was asked to take cognizance, but
does not cone within t he
description of a public servant
under cls. (a) and (b), is accused
of an offence commtted by himas
a public servant as specified in s.
6 would be entitled to rely on the
provi si ons of that section and
object to the taking of cognizance
wi t hout a previous sanction."
W do not find in the passage anything that can assist the
Attorney General’s submission; rather, it is supportive of
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the view that we have taken and indicates that the third
clause in the sanction provision is a catch-all clause into
which all public servants who are not covered by the first
two clauses fall. In the words, to prosecute a public
servant the prior sanction of the authority competent to
renove himis a must.

For the purposes of appreciating argunent that the
President is the authority conpetent to renove a nenber of
Parliament from his office, Articles 101, 102 and 103 under
the head "Disqualifications of Menbers" in Chapter Il of
Part V of the Constitution need to be set out. (Simlar
provisions in relation to nmenbers of State Legislatures are
contained in Articles 190, 191 and 192 under the sanme head

in Chapter |1l of Part VI of the Constitution.) Articles
101, 102 and 103 read thus:

"101. Vacation of seats, - (1) No

person shall ~be a nmenber-of both

Houses of Parlianment and provision
shal ' be nmade by Parlianent by |aw
for the vacation by a person who is
chosen a menber of both Houses of
his seat in one House or the other
(2) No person shall be a nmenber
both of Parlianent and of a House
of the Legislature of a State and
if a person chosen a nenber both of
Parliament and of a House of the
Legi sl ature of 'a State, then, at
the expiration  of such period as
may be specified in rules made by
the President, that person’'s seat
in Parliament shall become vacant,
unl ess he has previously resigned
his seat in the Legislature of the
State.

(3) If a menber of either House of
Parliament -

(a) becones subject to any of the
di squalifications nmentioned in
clause (1) or clause (2) of
article 102 or

(b) resigns his seat by witing
under his hand addressed to
the Chairman or the Speaker as
the case may be, and his
resignation is accepted by
the Chairman or the Speaker,
as the case may be,

his seat shall thereupon becone

vacant :

Provided that in the case of any

resignation to in sub-clause (b),

in from information received or

otherwise and after making such
inquiry as he thinks fit; the

Chairman or the Speaker, as the

case may be, is satisfied that
such resignation is not voluntary
of genuine, he shall not accept

such resignation.

(4) If for a period of sixty days a
menber of ei t her House of
Parliament is wthout permssion of
the House absent fromall neetings
thereof, the House may declare his
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seat vacant

Provided that in conmputing the said
peri ods of sixty days no account
shal | be taken of any period during
which the House is prorogued or is
adj ourned for nor e t han f our
consecutive days.

102. Di squalifications for
menbership. - (1) A person shall be
disqualified for being chosen as,
and for being, a nmenber of either
House of Parlianent -

(a) if he holds any offence of
profit under the ~ Governnent of
India or the Governnent of any
St at e, ot her t han an office
decl ar ed by Parliament by |aw not
to disqualify its hol der;

(b) /if he holds any office of
profit- under the Governnent of
India or the Governnent -~ of —any
State, other t han an office
decl ared by Parliament by |aw not
to disqualify its hol der;

(b) if he /is an undi schar ged
i nsol vent ;

(c) if he is an undi scharged
i nsol vent ;

(d) if he is not a citizen of
India, or has voluntarily acquired
the citizenship of a foreign State

or is under any acknow edgenent of
al | egi ance or adherence to a
foreign State;

(e) if he is so disqualified by or
under any |aw made by Parlianent.
Expl anation - For the purpose of
this clause a person shall not be
deened to hold an office of profit
under the Covernment of India or
the Governnent of any State by
reason only that he is a Mnister
either for the Union or for such
State.

(2) A person shall be disqualified
for being a nenber of either House

of Par | i ament i f he is SO
di squal ified under the Tent h
schedul e.

103. Decision on questions as to
di squal i fications of nmenbers. -
(1) If any question arises as to

whet her a menber of either House of
Parliament has becone subject to
any of the di squalifications
nentioned in clause (1) of article
102, the question shall be referred
for the decision of the President
and his decision shall be final

(2) Before giving any decision
on any such question, the President
shall obtain the opinion of the
El ecti on Conmi ssion and shall act
according to such opinion.
By reason of Article 101(3)(a), the seat of a

menber
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of Parlianent beconmes vacant iif he beconmes subject to the
di squalifications nentioned in Article 102(1) and (2).
Those disqualifications are the holding of an office of
profit under the Union or State CGovernnent, other than an
of fice declared by Parliament by law not to disqualify the
hol der; the declaration by a competent court of unsoundness
of mind; wundischarged insolvency; the citizenship of a
foreign State or acknow edgenent of allegiance or adherence
thereto; and disqualification under any |aw nmade by
Parliament or under the Tenth Schedul e. Under the provisions
of Article 103, it is only if a question arises as to
whet her a nenber of Parlianment has becone subject to any of
the di squalifications af orenmenti oned, ot her t han
di squalification under the Tenth Schedul e, that the question
is referred to the President for his decision. The
President’s decision is final. but, before givingit, the
Presi dent has to obtain the opinion of the El ection
Comm ssion and has to-act according to such opinion

The question for our purposes is whether, having regard to
the terms__of Article 101, 102 and 103, the President can be
said to be the authority conpetent  to renove a nenber of

Parliament from his office. It is clear from Article 101
that the seat of a nmenber of Parlianent becones vacant
i medi ately upon hi s becom ng subj ect to the

di squalifications, ‘mentioned in Article 102. w thout nore.
The renoval of a nenber of Parliament” is occasioned by
operation of lawand is self operative. Reference to the
President under Article 103 is required only if a question
arises as to whether a menmber of Parlianment has earned such
di squalification; that is to say, if it is disputed. The
President would then have to decide whether the nmenber of
Par | i ament had becone subj ect to the automatic
di squalification contenplated by Article 101. H's order
woul d not renove the nenber of Parlianent fromhis seat or
of fice but would declare that he stood disqualified. It
woul d operate not with effect from the date upon which it
was nmade but would relate back (to the date upon which the
di squalification was earned. Wthout, therefore, having to
go into the connotation of the word "renoval" in service
law, it seens clear that the President cannot be said to be
the authority conpetent to remove a  menber of Parliament
fromhis office

The Attorney General subnmitted that the schene of the
said Act, as conpared to the 1947 Act, had undergone  an
i mportant change by reason of the introduction of~ sub-
section (3) in Section 19. Sanction was no longer a
condition precedent. A trial in the absence of sanction was
not a trial without inherent jurisdiction or a nullity. A
trial without sanction had to be wupheld unless there had
been a failure of justice. This feature has a nateria
bearing on the present <case. The trial Court had taken
cogni zance of the charges against the accused and the Hi gh
Court had dismissed the revision petition to quash the
charges. In the Light of Section 19(3), this Court should
not interdict the charges, particularly since a conplaint
filed today would not require sanction agai nst nost of the
accused. Having regard to the effect of our findings upon
the accused, it is not necessary to consider this
submi ssi on.

We have, as aforestated, reached the conclusion that
menbers of Parlianent and the State | egislatures are public
servants |iable to be prosecuted for offences under the said
Act but that they cannot be prosecuted for offences under
Sections 7, 10, 11 and 13 thereof because of want of an
authority conpetent to grant sanction thereto. W entertain
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the hope that Parlianment will address itself to the task of
renoving this lacuna with due expedition
Concl usi ons.

We now set down the effect wupon the accused of our
findi ngs.

We have held that the alleged bribe takers who voted
upon the no-confidence notion, that is, Suraj Mandal Shibu
Soren, Sinon Marandi, Shailender Mhto, Ram Lakhan Sing
Yadav, Roshan Lal, Anadicharan Das, Abhay Pratap Singh and
Haji Gulam Mhamred (accused nos. 3, 4, 5, 6, 16, 17, 18,
19, 20 and 21) are entitled to the imunity conferred by
Article 105(2).

D. K. Adi keshavulu and M Thi mbgowda (accused nos. 12
and 13) were at all relevant tinmes private persons. The
trial on all charges agai nst .t hem nust proceed.

When cogni zance ~ of the charges agai nst them was taken
Buta Singh and N. M~ Ravanna (accused nos. 7 and 9) were not
public ~servants: The question of sanction for their
prosecution, does not, therefore, arise and the trial on al
char ges agai nst them nust proceed.

P. V. Narasi mha Rao, Satish Sharma, V. Raj eswar Rao, Ram
Li nga Reddy, M Veerappa Mily and Bhajan Lal (accused nos.1
28, 10, 11 and 14)  were public servants, bei ng either
menbers of Parl i ament — or a State | egi sl ature, when
cogni zance of the/charges against themwas taken. They are
charged with substantive offences under Section 120B of the
I ndi an Penal Code and Section 12 of the said Act. Since no
prior sanction is required in respect of the charge under
Section 12 of the said Act, the trial on all charges against
them nust proceed.

Ajit Singh (accused no.15) was a public servant, being
nmenber of Parliament, when cogni zance of the charges agai nst
hi mwas taken. He is charged with substantive offences under
Section 120B of the Indian Penal ~ Code and Section 7 and
13(2) of the said Act. The trial of the charge against him
under Section 120B of the Indian Penal Code nust proceed.

The appeal s shall now be placed before a bench of three
| earned judges for hearing, on any other points that nmay be
i nvol ved, and final disposal




