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These appeal's are fil ed agai nst the common order dated
29. 3. 2001 passed by the Madras High Court allowing Cl.QO P.
Nos. 2418 of 1999 and /1563 of 2000. The said two petitions were filed
by the respondents herein under section 482 of Crimnminal Procedure
Code (' Code’ for short) for quashing the conplaints filed by the
appel  ant against themin C. C. No.299 of 1999 on the file of Judicia
Magi strate No. 6, Coinbatore and C. C. No. 286 of 1998 on the file of
Judi ci al Magistrate, Al andur (Chennai).

2. The appellant (Indian G| Corporation, for short '10C ) entered
into two contracts, one with the first respondent (NEPC India Ltd.) and
the other with its sister conpany Skyline NEPC Limted (' Skyline for
short) agreeing to supply to themaviation turbine fuel and aviation

| ubricants (together referred to as "aircraft fuel"). According to the
appel l ant, in respect of the aircraft fuel supplied under the said
contracts, the first respondent becanme due in a sum of

Rs. 5, 28, 23,501. 90 and Skyline became due in a sum of

Rs. 13,12, 76,421.25 as on 29.4.1997.

3. The first respondent hypothecated its two Fokker F27-500
Aircrafts, bearing Registration No. VT-NEJ (12684) and VT- NEK

(10687) to the appellant under Deed of Hypothecation dated 1.5.1997,
to secure the outstanding amounts. C ause (2) of the said Deed
provided that the two aircrafts with all parts and accessories stood
hypot hecated to 1 OC by way of charge and as security for paynent of
the anmpbunts due, with effect fromthe date of hypothecation. C ause
(3) read with the schedule set out the instal ments schedul e for
paynment of the ampunt due. Under clause (6), NEPC India declared

that it would not assign, sell, pledge, charge, underlet or otherw se
encunber or part with the possession, custody or beneficial interest in
respect of the two aircrafts without the previous witten consent of
IOC. It also undertook not to do any act which may di m nish the val ue
of the hypothecated property w thout clearing the entire outstanding
amount. Cl ause (9) provided that if NEPC India failed to pay any of the
instalments with interest within the stipulated tine, or if any
undert aki ng or assurance given by NEPC India was found to be fal se,

| OC shall have the "right to take possession of the hypothecated
property" and sell the same by public auction or by private contract
and appropriate the sale proceeds towards the outstandi ng dues

wi t hout recourse to court of law. Cause 12 confirmed that NEPC I ndia
had handed over the title deeds relating to the aircraft to I CC, and
agreed to receive them back only after paying the anpunts due. It is
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stated that Skyline also hypothecated its aircraft (VT-ECP) under a
separ at e Hypot hecation Deed dated 14.5.1997. It is further stated that
atripartite agreenment dated 6.5.1997 was entered anong | OC, NEPC

I ndia and Skyline setting out the node of paynent of the dues and
recovery in the event of default.

4, As NEPC India failed to pay the first two instal ments as per
schedul e, 1 OC stopped supply of aircraft fuel on 3.6.1997. However,
subsequently, under a fresh agreenment dated 20.9.1997, a revised
paynment schedul e was agreed and | OC agreed to re-comence supply

of aircraft fuel on 'cash and carry’ basis. Even this arrangenent came
to an end as the instal nents were not paid.

5. Apprehendi ng that NEPC I ndia nay renpve the hypothecated
aircraft (VT-NEJ) from Coi nbatore Airport to a place outside its reach
IOC filed C.S. No.425 of 1997 in the Madras Hi gh Court seeking a
mandat ory injunction to the Airport Authority of India and Director
General of Civil Aviation to detain the said aircraft stationed at

Coi nbat ore Ai rport, under section 8 of the Aircraft Act, 1934, so as to
enabl e it to take possession thereof. The H gh Court granted an
interiminjunction on 16.9.:1997 restraining NEPC I ndia fromrenoving
the aircraft (VT-NEJ) from Coinbatore Airport. In regard to the other
hypot hecat ed aircraft (VT- NEK) kept at Meenanbakkam ( Chennai)

Airport, 10C filed a suit (OS No.3327/1998) in the Cty Cvil Court,
Chennai for a simlar mandatory injunction

6. IOC filed the two conpl ai nts agai nst ‘NEPC India and its two
Directors (respondents 2 & 3 herein) in July, 1998 under section 200
of Code of Crimnal Procedure alleging unauthorized renoval of the
engi nes and certain other parts fromthe two hypothecated aircraft.
They are :

(i) C.C No. 299 of 1999 before the Judicial Mgistrate No.6
Coi mbatore, regarding Aircraft bearing No. VT-NEJ.

(ii) C.C. No. 286 of 1998 before the Judicial Mgistrate, Al andur
(Chennai) regarding aircraft bearing No. VT \026 NEK

The rel evant avernents in the conplaint in C C~ No.299/1999
(Coi nbatore Court) reads as under :-

"The conpl ai nant states that on 24.4.98, 10C had cone to know
that NEPC India Limted in total disregard to the orders of the
Hon. High Court, Madras had cl andestinely renoved boththe

engi nes and certain other parts fromthe Aircraft VI-NEJ Aircraft
Sl . No. 10684 (Fokker F27-500) stationed at the Coinbatore

Ai rport, Coi nbat ore\ 005\ 005\ 005\ 005\ 005\ 005\ 005

The conpl ai nant states that, besides the above, the act of NEPC
India Limted in renoving the engines and certain other parts
fromthe Aircraft VI-NEJ Aircraft SI. No. 10684 (Fokker F27-

500) stationed at the Coinbatore Airport, Coinbatore is against
the ternms of the hypothecation deed dated 01.5.1997 and

20.9.1997 will amount to theft, crimnal breach of trust, and
cheating which are of fences puni shabl e under section 378

(Theft), 403 (Di shonest M sappropriation of Property), 405
(Crimnal Breach of Trust), 415 (Cheating), 425 (M schief) of the
I ndi an Penal Code. No notice was given to IOC in this regard."

The rel evant avernents in the conplaint in C C. No.286/1998 (Al andur
Court) read as under :-

"\005 Wth a viewto defeat the said right of 10C (that is right to
take possession and sell the aircraft), NEPC India renoved the

engi nes of the Aircraft (VT-NEK) stationed at the
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Meenanbakkam Ai r port\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

The conpl ai nant states that, the act of NEPC India Linmted in
renovi ng the engines and certain other parts fromthe Aircraft
VT-NEK Aircraft SI. No. 10687 (Fokker F27-500) stationed at the
Meenabakkam Ai rport, Chennai is against the terns of the

hypot hecati on deed dated 1.5.1997 as well as the terns of the
agreenment dated 20.9.1997 and will anmpbunt to of fences

puni shabl e under section 378 (Theft), 403(D shonest

M sappropriation of Property), 405 (Crimnal Breach of Trust),
415 (Cheating), 425 (Mschief) of the India Penal Code. No
notice was given to IOC in this regard.™

Both the conplaints also contain the foll owing conmon all egations :
"The conpl ai nant states-that the accused had with fraudul ent
intention to cheat and defraud | OC had induced IOC to resune
supply of Aircraft fuel on Cash and Carry basis, by undertaking
to clear the outstanding anmpbunt of Rs.18 crores approxi mtely
within the tine stipulated in the hypothecation agreenents.
However, the accused had failed to clear the said outstanding
amounts and had breached the terms of the hypothecation
agreenments. Subsequently on 20.9.2007, an agreenment was

entered into between I'CC and Ms NEPC India Limted. As per

the ternms of the above agreenment Ms NEPC India Limted had
agreed to clear the outstanding anbunt of Rs.18 crores
approximately due to/10C fromMs NEPC India Linmted and Ms
Skyline NEPC Limted within a time frame. However, Ms NEPC
India Limted had failed to keep up the schedule of paynents
mentioned in the said agreenents.

The facts narrated above will clearly show that 10OC has got

every right to take possession of the Aircraft VI-NEK as well as
VT-NEJ. Only with a viewto defeat the said right of 10C, Ms

NEPC I ndi a has renoved the engi nes of the aircraft. \005\005\005.."

7. The respondents herein filed Crl. O P. No.1563 of 2000 and
Crl. O P. No.2418 of 1999 respectively under section 482 of Cr.P.C. for
guashi ng the said two conplaints on the follow ng two grounds :

(i) The conplaints related to purely contractual disputes of a
civil nature in respect of which I OC had al ready sought
injunctive reliefs and noney decrees.

(ii) Even if all the allegations in the conplaints were taken-as
true, they did not constitute any crimnal offence as
defi ned under sections 378, 403, 405, 415 or 425 IPC

8. The Hi gh Court by common judgnent dated 23.3.2001 al |l owed

both the petitions and quashed the two conplaints. It accepted the
second ground urged by the Respondents herein, but rejected the first
ground. The said order of the H gh Court is under challenge in these
appeals. On the rival contentions urged, the foll ow ng points arise for
consi deration :

(i) Wet her exi stence or avail nent of civil renedy in respect
of disputes arising frombreach of contract, bars renedy

under crimnal |aw?

(ii) VWet her the allegations in the conplaint, if accepted on
face value, constitute any offence under sections 378, 403,

405, 415 or 425 |PC ?

Re : Point No. (i)

9. The principles relating to exercise of jurisdiction under Section
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482 of the Code of Crinminal Procedure to quash conpl aints and
crimnal proceedi ngs have been stated and reiterated by this Court in
several decisions. To nention a few - Madhavrao Jiwaji Rao Scindia v.
Sanbhajirao Chandrojirao Angre [1988 (1) SCC 692], State of

Haryana vs. Bhajanlal [1992 Supp (1) SCC 335], Rupan Deol Bajaj vs.
Kanwar Pal Singh G111 [1995 (6) SCC 194], Central Bureau of

I nvestigation v. Duncans Agro Industries Ltd., [1996 (5) SCC 591],
State of Bihar vs. Rajendra Agrawalla [1996 (8) SCC 164], Rajesh
Bajaj v. State NCT of Delhi, [1999 (3) SCC 259], Medchl Chemicals &
Pharma (P) Ltd. v. Biological E. Ltd. [2000 (3) SCC 269], Hridaya
Ranj an Prasad Verma v. State of Bihar [2000 (4) SCC 168], M
Krishnan vs Vijay Kumar [2001 (8) SCC 645], and Zandu

Phamaceutical Works Ltd. wv. Mhd. Sharaful Haque [2005 (1) SCC

122]. The principles, relevant to our purpose are :

(i) A conpl ai nt can be quashed where the allegations made in
the conplaint, even if they are taken at their face val ue

and accepted in their entirety, do not prima facie

constitute any offence or nmake out the case all eged

agai nst  t'he accused.

For this purpose, the conplaint has to be exanm ned as a
whol e, but wi thout exam ning the nmerits of the allegations.
Neither a detailed i'nquiry nor a neticulous analysis of the
material nor an assessment of the reliability or

genui neness of the allegations in the conplaint, is

war rant ed whil e exani ning prayer for quashing of a
conpl ai nt .

(ii) A compl aint may al so be quashed where it is a clear abuse
of the process of the court, as when the crinmna

proceeding is found to have been initiated with

nmal af i des/ mal i ce for wreaking vengeance or to cause

harm or where the allegations areabsurd and inherently

i mpr obabl e.

(i) The power to quash shall not, however, be used to stifle or
scuttle a legitimte prosecution. ‘The power should be used
sparingly and wi th abundant caution

(iv) The conplaint is not required to verbatimreproduce the
| egal ingredients of the offence alleged. If the necessary
factual foundation is laid in the conplaint, nerely on the
ground that a few ingredients have not been stated in

detail, the proceedi ngs should not be quashed. Quashi ng

of the conplaint is warranted only where the complaint is

so bereft of even the basic facts which are absolutely
necessary for making out the offence.

(v) A given set of facts may make out : (a) purely a civi
wrong; or (b) purely a crimnal offence; or (c) a civil wong
as also a crimnal offence. A comrercial transaction or’ a
contractual dispute, apart fromfurnishing a cause of action
for seeking renmedy in civil law, may al so involve a crimna

of fence. As the nature and scope of a civil proceedings are
different froma crimnal proceeding, the mere fact that the
conplaint relates to a conmercial transaction or breach of
contract, for which a civil renedy is available or has been
availed, is not by itself a ground to quash the crimna
proceedi ngs. The test is whether the allegations in the
conpl ai nt di sclose a crinminal offence or not.

10. VWile on this issue, it is necessary to take notice of a grow ng
tendency in business circles to convert purely civil disputes into
crimnal cases. This is obviously on account of a preval ent inpression
that civil law renmedies are tinme consunming and do not adequately

protect the interests of |enders/creditors. Such a tendency is seen in
several famly disputes also, leading to irretrievable break down of
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marriages/famlies. There is also an inpression that if a person could
sonehow be entangled in a crimnal prosecution, there is a |likelihood
of imm nent settlement. Any effort to settle civil disputes and cl ai ns,
whi ch do not involve any crimnal offence, by applying pressure though
crimnal prosecution should be deprecated and di scouraged. In G

Sagar Suri vs. State of UP [2000 (2) SCC 636], this Court observed

"It is to be seen if a matter, which is essentially of civil nature,
has been given a cloak of crimnal offence. Crimninal proceedings
are not a short cut of other renedies available in [aw. Before

i ssuing process a crimnal court has to exercise a great deal of
caution. For the accused it is a serious matter. This Court has
laid certain principles on the basis of which High Court is to
exercise its jurisdiction under Section 482 of the Code.

Juri sdiction under this Section has to be exercised to prevent

abuse of the process of any court or otherw se to secure the

ends of justice."

While no one with alegitimte cause or grievance should be prevented
fromseeking renmedi es available in crimnal law, a conpl ai nant who
initiates or persists with a prosecution, being fully aware that the
crimnal proceedings are unwarranted and his renedy lies only in civi
l aw, should hinself be nade accountable, at the end of such

m sconcei ved crimnal proceedings, in accordance with law. One
positive step that 'canbe taken by the courts, to curb unnecessary
prosecutions and harassnent of innocent parties, is to exercise their
power under section 250 Cr.P.C. nore frequently, where they discern
mali ce or frivolousness or ulterior notives on the part of the

conpl ainant. Be that as it may.

11. Conming to the facts of this case, it is no doubt true that |1OC has
initiated several civil proceedings to safeguard its interests and recover
the anobunts due. It has filed C S. No:425/1997 in the Madras H gh

Court and O S. No.3327/1998 in the City Cvil Court, Chennai seeking
injunctive reliefs to restrain the NEPC India fromrenoving its aircrafts
so that it can exercise its right to possess the Aircrafts. It has also filed
two nore suits for recovery of the ampbunts due to it for the supplies
made, that is CS No.998/1999 against NEPC India (for recovery of

Rs. 5, 28, 23,501/ 90) and CS No. 11/ 2000 agai nst Skyline (for recovery

of Rs.13,12,76,421/25), in the Madras Hi gh Court. IQOC has al so

initiated proceedings for winding up NEPC India and filed a petition
seeking initiation of proceedings for contenpt for alleged di sobedi ence

of the orders of tenmporary injunction. These acts show that civi

remedi es were and are available in |aw and | OC has taken recourse to

such remedies. But it does not follow therefromthat crimnal |aw

renmedy is barred or 10OC is estopped from seeking such renedy.

12. The respondents, no doubt, have stated that they had no
intention to cheat or dishonestly divert or m sappropriate the

hypot hecated aircraft or any parts thereof. They have taken pains to
point out that the aircrafts are continued to be stationed at Chenna
and Coi nbatore Airports; that the two engines of VT-NEK though

renoved fromthe aircraft, are still lying at Madras Airport; that the
two DART 552 TR engi nes of VT-NEJ were dismantled for the purpose

of overhauling/repairing; that they were fitted to another Aircraft (VT-
NEH) whi ch had been taken on | ease from’'Ms Aircraft Financing and
Trading BV and that the said Aircraft (VT-NEH) has been detai ned by
the lessor for its dues; that the two engi nes which were nmeant to be
fitted to VI-NEJ (in places of the renpved engi nes), when sent for
overhauling to Ms Hunting Aeronotive, U K , were detained by them

on account of a dispute relating to their bills; and that in these peculiar
ci rcunst ances beyond their control, no dishonest intent could be
attributed to them But these are defences that will have to be put
forth and considered during the trial. Defences that may be avail abl e,
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or facts/aspects when established during the trial, may lead to
acquittal, are not grounds for quashing the conplaint at the threshold.
At this stage, we are only concerned with the questi on whether the
avernents in the conplaint spell out the ingredients of a crimna

of fence or not.

13. The High Court was, therefore, justified in rejecting the
contention of the respondents that the crinminal proceedi ngs should be
guashed in view of the pendency of several civil proceedings.

Re : Point No. (ii)

14. Thi-s takes us to the question whether the allegations nade in
the complaint, when taken on their face value as true and correct,
constitute offences defined under sections 378, 403, 405, 415 and 425

| PC ? Learned counsel for the appellant restricted his subnissions only
to sections 405, 415 and 425, thereby fairly conceding that the
avernents in the conplaint do not contain the averments necessary to
nmake out the ingredients of the of fence of theft (section 378) or

di shonest ni sappropriation of property (section 403).

Section 378

15. Section 378 defines theft. It states : "whoever, intending to take
di shonestly any novabl e property out of the possession of any person

wi t hout that person’s consent, noves that property in order to such
taking, is said to conmt theft."™ The avernents in the conplaint clearly
show that neither the aircrafts nor their engines were ever in the
possession of IOC. It is admtted that they were in 'the possession of

NEPC India at all relevant times. The question of NEPC conmitting

theft of something in its own possession does not arise. The appellant

has therefore rightly not pressed the matter with reference to section
378.

Section 403

16. Section 403 deals with the offence of dishonest m sappropriation
of property. It provides that "whoever dishonestly m sappropriates or
converts to his own use any novabl e property", shall be punished wth

i mprisonnment of either description for a termwhich may extend to 2
years or with fine or both. The basic requirenent for attracting the
section are : (i) the novable property in question should belong to a
person ot her than the accused; (ii) the accused should wongly
appropriate or convert such property to his own use; ‘and (iii) there
shoul d be di shonest intention on the part of the accused. Here again

the basic requirement is that the subject matter of dishonest

m sappropriation or conversion should be soneone el se’s novabl e
property. Wien NEPC | ndi a owns/ possesses the aircraft, it obviously
cannot 'misappropriate or convert to its own use’ such aircraft or parts
thereof. Therefore section 403 is also not attracted.

Secti on 405

17. We will next consider whether the allegations in the conplaint
make out a case of crimnal breach of trust under section 405 which is
extracted bel ow :
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"405. Crinminal breach of trust. \026 Woever, being in any
manner entrusted with property, or with any dom nion

over property, dishonestly m sappropriates or converts to
his own use that property, or dishonestly uses or disposes
of that property in violation of any direction of |aw
prescribing the node in which such trust is to be

di scharged, or of any l|legal contract, express or inplied,
whi ch he has made touching the discharge of such trust,

or wilfully suffers any other person so to do, conmits
"crimnal breach of trust”

A careful reading of the section shows that a crimnal breach of trust
i nvol ves the follow ng ingredients : (a) a person should have been
entrusted with property, or entrusted with dom nion over property; (b)
that person shoul'd di shonestly msappropriate or convert to his own
use that property, or dishonestly use or dispose of that property or
willfully suffer any other person to do so; (c) that such

nm sappropriation, conversion, use or-disposal should be in violation of
any direction of |aw prescribing the node in which such trust is to be
di scharged, or of anylegal contract which the person has made,
touchi ng the di scharge of such trust. The follow ng are exanpl es
(which include the/illustrations under section 405) where there is
"entrustment’

(i) An ' Executor’ of a will, with reference to the estate of the
deceased bequeat hed to | egatees.
(ii) A " CQuardian’ with reference to a property of a mnor or

person of unsound m nd

(iii) A "Trustee’ holding a property in trust, with reference to
the beneficiary.

(iv) A " Warehouse Keeper’ with reference to the goods stored
by a depositor.

(v) A carrier with reference to goods entrusted for transport
bel ongi ng to the consi gnor/consignee.

(vi) A servant or agent with reference to the property of the
master or principal.

(vii) A pl edgee with reference to the goods pl edged by the
owner/ borrower.

(viii) A debtor, with reference to a property held in trust on
behal f of the creditor in whose favour he has executed a

deed of pledge-cumtrust. (Under such a deed, the owner

pl edges his novabl e property, generally vehicl e/ machinery

to the creditor, thereby delivering possession of the

novabl e property to the creditor and the creditor-in turn
delivers back the pledged nmovabl e property to the debtor,

to be held in trust and operated by the debtor).

18. In Chell oor Mankkal Narayan Ittiravi Nanbudiri v. State of
Travancore, Cochin [AIR 1953 SC 478], this Court held

"\005 to constitute an offence of crimnal breach of trust, it is
essential that the prosecution must prove first of all that the
accused was entrusted with sone property or with any dominion

or power over it. It has to be established further that in respect

of the property so entrusted, there was dishonest

m sappropriation or di shonest conversion or di shonest use or

di sposal in violation of a direction of law or |egal contract, by the
accused hinself or by sonmeone el se which he willingly suffered

to do.

It follows alnpst axiomatically fromthis definition that the
owner ship or beneficial interest in the property in respect of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

14

which crimnal breach of trust is alleged to have been
conmitted, rmust be in sonme person other than the accused and
the latter nust hold it on account of sonme person or in sone
way for his benefit."

[ Enphasi s suppl i ed]

In Jaswantrai Manilal Akhaney v. State of Bonmbay [AIR 1956 SC 575],
this Court reiterated that the first ingredient to be proved in respect of
a crimnal breach of trust is "entrustnment’. It, however, clarified

"\ 005.. But when S. 405 which defines "crimnal breach of trust"
speaks of a person being in any manner entrusted with

property, it does not contenplate the creation of a trust with al
the technicalities of ' the law of trust. It contenplates the
creation of a relationship whereby the owner of property nakes

it over to another person to be retained by himuntil a certain
contingency arises or to be di sposed of by himon the happening
of a certain event."

19. The question i's whether there is 'entrustnment’ in an

hypot hecati on? Hypothecation is a node of creating a security w thout
delivery of title or possession. Both ownership of the novable property
and possession thereof, remain with the debtor. The creditor has an
equi tabl e charge over the property and i's given a right to take
possessi on and sel |l the hypot hecat ed novabl es to recover his dues
(note : we are not expressing any opinion on the question whether
possessi on can be taken by the creditor, without or with recourse to a
court of law). The creditor nay al so have the right to clai mpaynent
fromthe sale proceeds (if such proceeds are identifiable and

avail able). The followi ng definitions of the term’hypothecation' in P
Ramanat ha Ai yar’s Advanced Law Lexicon (Third (2005) Edition, Vol.2,
Pages 2179 and 2180) are rel evant

"Hypothecation : It is the act of 'pledging an asset ‘as security for
borrowi ng, without parting with its possession or ownership. The
borrower enters into an agreenment with the |l ender to hand over

the possession of the hypothecated asset whenever called upon

to do so. The charge of hypothecation is then converted into

that of a pledge and the | ender enjoys the rights of a pledgee."

" Hypot hecati on’ means a charge in or upon any novabl e

property, existing in future, created by a borrower in favour of a
secured creditor, without delivery of possession of the novabl e
property to such creditor, as a security for financial assistance
and includes floating charge and crystallization of such charge
into fixed charge on novabl e property. (Borrowed fromssection

2(n) of Securitisation and Reconstruction of Financial Assets &
Enf orcenent of Security Interest Act, 2002)"

But there is no 'entrustment of the property’ or ’entrustnent of
dom ni on over the property’ by the hypothecatee (creditor) to the
hypot hecat or (debtor) in an hypothecation. Wen possession has
remai ned with the debtor/owner and when the creditor has neither
owner ship nor beneficial interest, obviously there cannot be any
entrustnent by the creditor.

20. The question directly arose for consideration in Central Bureau of
I nvestigation v. Duncans Agro Industries Ltd., Calcutta [1996 (5) SCC
591]. It related to a conplaint against the accused for offences of
crimnal breach of trust. It was alleged that a floating charge was
created by the accused debtor on the goods by way of security under a
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deed of hypothecation, in favour of a bank to cover credit facility and
that the said goods were di sposed of by the debtor. It was contended

that the disposal of the goods anpbunted to criminal breach of trust.
Negativing the said contention, this Court after stating the principle as
to when a conpl aint can be quashed at the threshold, held thus :

"\ 005\ 005\ 005. a serious dispute has been raised by the |earned
counsel \005\005 as to whether on the face of the allegations,
an offence of criminal breach of trust is constituted or
not. In our view, the expression ’'entrusted with property’
or "with any dom ni on over property’ has been used in a

wi de sense in Section 405, |.P.C. Such expression

i ncludes all cases in which goods are entrusted, that is,
voluntarily handed over for a specific purpose and

di shonestly di sposed of in-violation of law or in violation
of contract. The expression 'entrusted appearing in

Section 405, |.P.C is not necessarily a termof law. It has
wide and different inplications in different contexts. It is,
however, ‘necessary that the ownership or beneficia

interest in the ownership of the property entrusted in
respect of which offence is alleged to have been

conmitted must be in some person other than the

accused and the latter must hold it on account of some
person or in sone way for his benefit. The expression
"trust’ in Section 405, |I.P.C. is a conprehensive

expression and has been used to denote various ki nds of
relationship |like the relationship of trustee and
beneficiary, bailor and bail ee, master and servant,

pl edger and pl edgee. Wen sone goods are

hypot hecated by a person to anot her person, the

ownership of the goods still remains with the

person who has hypot hecated such goods. The

property in respect of which crimnal breach of trust

can be commtted nust necessarily be the property

of some person other than the accused or the

beneficial interest in or ownership of it nmust be in

ot her person and the of fender nust hold such

property in trust for such other person or for his

benefit. In a case of pledge, the pledged article bel ongs

to sone other person but the sane is kept in trust by the

pl edgee. In the instant case, a floating charge was

nmade on the goods by way of security to cover up

credit facility. In our view, in such case for

di sposi ng of the goods covering the security against

credit facility, the offence of crimnal breach of trust

is not coomitted." (enphasis supplied)

21. The allegations in the conplaints are that aircrafts and the
engines fitted therein belong to NEPC India, and that a charge was
created thereon by NEPC India, in favour of 10OC, by way of

hypot hecation to secure repaynent of the anpbunts due to | OC. The

terms of hypothecation extracted in the conplaint showthat the

owner shi p and possession of the aircrafts continued with NEPC I ndia.
Possession of the aircraft, neither actual nor synbolic, was delivered to
IOC. NEPC India was entitled to use the aircraft and maintain it in

good state of repairs. 10C was given the right to take possession of

the hypothecated aircrafts only in the event of any default as

mentioned in the Hypothecation Deed. It is not the case of the 1CC

that it took possession of the aircraft in exercise of the right vested in
it under the Deed of Hypothecation. Thus, as the possession of the
aircraft remained all along with NEPC India in its capacity as the owner
and the Deed of Hypothecation nerely created a charge over the

aircrafts with a right to take possession in the event of default, it
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cannot be said that there was either entrustment of the aircrafts or
entrustnent of the dominion over the aircrafts by 10C to NEPC I ndi a.
The very first requirenent of section 405, that is the person accused
of crimnal breach of trust must have been "entrusted with the
property" or "entrusted with any dom nion over property" is, therefore,
absent .

22. Learned counsel for the appellant, however, sought to

di stingui sh the decision in Duncan Agro on two grounds. It was pointed
out that Duncan Agro itself recognizes that there can be crinmina

breach of trust where a beneficial interest exists in the other person
and the of fender holds the property in trust for such person. It is
submitted that when the deed of hypothecation was executed by NEPC
India in favour of 1QOC, the hypothecation created a beneficial interest
in the property in favour of 1 OC, and vis-‘-vis such 'beneficial interest’
of 10C, the possession of the property by NEPC India was in "trust’. In
support of this contention, reliance was placed on a decision of the

Si nd Judicial Comm ssioner in Gobindram C. Mtwani v. Enperor

(1938) (39 /Cr.L.J. 509. In that case the conplaint was that the accused
had hypot'hecat ed the goods in their shop as collateral security against
an advance and had agreed to hold the goods and proceeds thereof in
trust and to pay the proceeds as and when received by them

However, as they did not pay the proceeds, the conplaint was that

they commtted crimnal breach of trust. The Magistrate took the view
that as the hypot hecated goods were still the property of the accused,
they could not conmit criminal breach of trust in respect of their own
property. The Judicial Comni ssioner didnot agree. He held

"The test in this case appears to nme to be whether the
owner of the goods, the accused, created an equitable
charge over the goods in their possession when they
executed the trust receipt. If they didso, they held the
goods as trustees, they were "in sone nanner entrusted"
with the goods, and if they dealt with themin violation of
the terms of the trust, they committed an offence under
this section, provided they had the necessary crimna
intent. | can nyself see no reason why it should be said
that by this trust receipt the accused did not give a
beneficial interest in the goods to the applicant and did
not hold the goods, with which they were entrusted as

| egal owners in trust for the applicant. That being so, |
think the |l earned Magi strate was wong in his decision
that the accused could not be guilty of crimnal breach of
trust because the goods were their own property."

It is evident that the said observations were nmade on the peculiar
facts of that case where the Conmi ssioner concluded that the goods
were held by the accused in trust as trustee in view of execution of a
"Trust Receipt’ by the accused. The facts were sonewhat sinmilar to
exanple (viii) in Para 17 above. Further the Judicial Commi ssioner
finally observed that there was so nuch room for an honest difference
of opinion as to the rights and liabilities of the parties to the trust
recei pt that no useful purpose could be served in interfering with the
order of discharge by the Magistrate. The said decision is therefore of
no assi stance to the appellant.

If the observations relied on by the appellant are to be interpreted as
hol di ng that the debtor holds the hypothecated goods, in trust for the
creditor, then they are contrary to the decision of this Court in Duncan
Agro (supra) which specifically holds that when goods are

hypot hecat ed, the owner does not hold the goods in trust for the
creditor. A charge over the hypothecated goods in favour of the

creditor, cannot be said to create a beneficial interest in the creditor,
until and unless the creditor in exercise of his rights under the deed,
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t akes possession. The term’beneficial interest’ has a specific neaning
and connotation. Wen a trust is created vesting a property in the
trustee, the right of the beneficiary against the trustee (who is the
owner of the trust property) is known as the 'beneficial interest’. The
trustee has the power of managerment and the beneficiary has the

ri ght of enjoynment. \Whenever there is a breach of any duty inposed

on the trustee with reference to the trust property or the beneficiary,
he commits a breach of trust. On the other hand, when the owner of a
goods hypot hecates a novabl e property in favour of a creditor, no
"beneficial interest’ is created in favour of the creditor nor does the
owner becone a trustee in regard to the property hypothecated. The
right of the creditor under a deed of hypothecation is the right to
enforce the charge created under the deed of hypothecation in the
manner specified in the deed and by no stretch of imagination can

such right be equated to a beneficial interest of a beneficiary in a
property held in trust. Therefore, the first contention that a creditor
has a beneficial interest in the hypothecated property and the owner is
in the position of a trustee with reference to the creditor is liable to be
rej ected.

23. The second ground on which [earned counsel for the appellant
sought to distinguish Duncan Agro is that the said case dealt with a
hypot hecati on deed creating a floating charge, whereas the case on

hand related to a fixed charge and therefore, the principle laid down
in Duncan Agro w |l not apply. This contention is also w thout basis.
The principle stated in Duncan Agro will apply in regard to all types of
hypot hecations. It makes no difference whether the charge created by

the deed of hypothecation is a floating charge or a fixed charge. Were
a specific existing property is hypothecated what is created is a 'fixed
charge. The floating charge refers to a charge created generally

agai nst the assets held by the debtor at any given point of tine during
the subsi stence of the deed of hypothecation. For exanple where a
borrower hypot hecates his stock-in-trade in favour of the Bank

creating a floating charge, the stock-in-trade, held by the borrower as
on the date of hypothecation may be sold or disposed of by the debtor

wi thout reference to the creditor. But as and when new stock-in-trade

i s manufactured or received, the charge attaches to /such future stock-
in-trade until it is disposed of. The creditor has 'the right-at any given
point of time to exercise his right by converting the hypothecation into
a pl edge by taking possession of the stock-in-trade held by the debtor
at that point of tine. The principle in Duncan Agro is based on the
requi rement of 'entrustment’ and not with reference to the 'floating
nature of the charge. The second contention also has no nerit.

24. We accordingly hold that the basic and very first ingredient of
crimnal breach of trust, that is entrustnent, is missing and therefore,
even if all the allegations in the conplaint are taken at their face value
as true, no case of "crimnal breach of trust’ ‘as defined under section
405 | PC can be nmde out agai nst NEPC I ndi a.

Section 415

25. The essential ingredients of the offence of 'cheating are : (i)
deception of a person either by making a fal se or m sl eading
representation or by other action or omssion (ii) fraudulent or

di shonest inducenent of that person to either deliver any property or

to consent to the retention thereof by any person or to intentionally

i nduce that person to do or onmit to do anything which he would not do

or omt if he were not so deceived and which act or om ssion causes or
is likely to cause damage or harmto that person in body, mnd
reputation or property.

26. The Hi gh Court has held that nmere breach of a contractual terns
woul d not anount to cheating unless fraudul ent or dishonest intention
is shown right at the beginning of the transaction and in the absence
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of an allegation that the accused had a fraudul ent or di shonest

intention while making a promse, there is no 'cheating’ . The Hi gh

Court has relied on several decisions of this Court wherein this Court

has hel d that dishonest intent at the tine of making the

prom se/inducement is necessary, in addition to the subsequent failure

to fulfil the promise. Illustrations (f) and (g) to section 415 nmakes this
position clear

"(f) Alintentionally deceives Z into a belief that A nmeans to
repay any noney that Z may |lend to himand thereby

di shonestly induces Z to |l end himmoney, A not intending to

repay it. A cheats."”

"(g). Aintentionally deceives Z into a belief that A neans to
deliver to Z a certain quantity of indigo plant which he does not
intend to deliver, and thereby dishonestly induces Z to advance
noney upon the faith of such delivery. A cheats; but if A at the
time of obtaining the noney, intends to deliver the indigo plant,
and afterwards breaks his contact and does not deliver it, he
does not cheat, but-is liable only to a civil action for breach of
contract."

27. In Rajesh Bajaj (supra), this Court held

"It is not necessary that a conpl ai nant shoul d verbatim
reproduce in the body of his conplaint all the ingredients of the
of fence he is alleging. Nor is it necessary that the conpl ai nant
should state in so nany words that the intention of the accused
was di shonest or fraudul ent. \005.

The crux of the postulate is the intention of the person who

i nduces the victimof his representation and not the nature of
the transacti on which woul d becone deci sive in discerning

whet her there was comm ssion of offence or not. The

conpl ai nant has stated in the body of the conplaint that he was
i nduced to believe that respondent woul d honour payment on
recei pt of invoices, and that the conplainant realised |ater that
the intentions of the respondent were not clear. He al so
nentioned that respondent after receiving the goods have sold
themto others and still he did not pay the noney. Such
averments would prinma facie make out a case for investigation
by the authorities."

28. In Hridaya Ranjan Prasad Verma (supra), this Court held
"On a reading of the section it is manifest that in the definition
there are set forth two separate classes of acts whichthe person
decei ved may be induced to do. In the first place he may be

i nduced fraudulently or dishonestly to deliver any property to
any person. The second class of acts set forthin the section is
the doing or omtting to do anything which the person deceived
woul d not do or omit to do if he were not so deceived. In the
first class of cases the inducing nust be fraudul ent or di shonest.
In the second class of acts, the inducing nust be intentional but
not fraudul ent or di shonest.

In determ ning the question it has to be kept in mnd that the

di stinction between nmere breach of contract and the of fence of
cheating is a fine one. It depends upon the intention of the
accused at the tine to inducenent which may be judged by his
subsequent conduct but for this subsequent conduct is not the
sole test. Mere breach of contract cannot give rise to crimna
prosecution for cheating unless fraudul ent or dishonest intention
is shown right at the beginning of the transaction, that is the
time when the offence is said to have been conmitted.

Therefore it is the intention which is the gist of the offence. To
hold a person guilty of cheating it is necessary to show that he
had fraudul ent or dishonest intention at the tine of making the
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prom se. Fromhis nere failure to keep up prom se subsequently
such a cul pable intention right at the beginning, that is, when he
nmade t he prom se cannot be presuned.”

29. In this case, the conplaints clearly allege that the accused with
fraudul ent intention to cheat and defraud the 10C, had induced IOC to
resume supply of aircraft fuel on cash and carry basis, by entering into
a further agreenent dated 20.9.1997 and undertaking to clear the

out st andi ng anount of Rs.18 crores approximately within the tine
stipulated in the Hypothecati on Agreenments. The sum and substance

of the said allegation read with other avernents extracted above, is
that NEPC India, having commtted default in paying the sumof Rs.18
crores, entered into a fresh agreenent dated 20.9.1997 agreeing to

clear the outstanding as per a fresh schedule, with the di shonest and
fraudul ent intention of pre-enpting and avoiding any action by 10C in
terns of the hypothecation deeds to take possession of the aircrafts.
Though the supplies after 20.9.1997 were on cash and carry basis, the
fraudul ent intention is alleged to emanate fromthe prom se under the
sai d agreenent to nake paynent, thereby preventing i mediate

sei zure (taking possession) of the aircrafts by 10C. This allegation
nmade in addition to the allegation relating to renoval of engines, has
been | ost sight of by the H gh Court. Al that is to be seen is whether
the necessary allegations exist in the conplaint to bring the case
within section 415. ‘W are clearly of the view that the allegations in
the conpl aint constitute such an offence. W are not concerned with

the proof of such allegations or ultinate outcone of trial at this stage.

Section 425

30. Section 425 | PC provides : "Woever, with intent to cause, or
knowi ng that he is likely to cause, wongful |oss or damage to the
public or to any person, causes the destruction of any property, or any
such change in any property or in the situation thereof as destroys or
dimnishes its value or utility, or-affects it injuriously, commts
"mschief". The three ingredients of the Section are : (i) intention to
cause or know edge that he is |likely to cause wongful | oss or damage
to the public or to any person; (ii) causing destruction of sone
property or any change in the property or in the situation thereof; and
(iii) the change so nade destroying or dimnishing the value or utility
or affecting it injuriously. For the purpose of section 425, ownership or
possession of the property are not relevant. Even if the property

bel ongs to the accused hinmself, if the ingredients are nade out,

m schief is conmmtted, as is evident fromillustrations (d) and (e) to
section 425. The conplaints clearly allege that NEPC I ndia renoved

the engi nes thereby making a change in the aircrafts and that such
renoval has dimnished the value and utility of the aircrafts and
affected theminjuriously, thereby causing | oss and damage to | CC

whi ch has the right to possess the entire aircraft. The all egations
clearly constitute the offence of 'm schief’. Heretagain, we are not
concerned with the proof or ultimate decision

Concl usi on :

31. In view of the above discussion, we find that the H gh Court was
not justified in quashing the conplaints/crimnal proceedings in
entirety. The allegations in the conplaint are sufficient to constitute
of fences under sections 415 and 425 of I PC. W accordingly allow

these appeals in part and set aside the order of the H gh Court insofar
it quashes the conplaint under sections 415 and 425. As a

consequence, the Judicial Magistrate, Coinbatore and the Judicia

Magi strate, Al andur before whomthe natters were pendi ng, shal
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proceed with the matters in accordance with law in regard to the
conplaints filed by 10C in so far as of fences under sections 415 and

425 of IPC. Parties to bear their respective costs.




